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introduction
The first part of the research essentially deals with conceptual issues related to the NGO regulation. Certainly, this second part concerns the “inside” of all issues; it deals with practical challenges faced by organizations as a result of the conceptual issues of concern. This part is connected particularly closely with the third and fourth chapters (“Legal analysis of public benefit” and “NGO tax exemptions in Lithuania”), as the balance of organizations’ privileges and limitations imposed is their foremost topic. The present part deals with various procedures of control and pertaining requirements which are in particular faced by organizations in the administration of the exemptions they are eligible to. The compulsory activity of organizations as legal persons will also be dealt with.
Analysing the administration and documentation requirements of non-governmental organizations’ activity in general, everything can be approached in two ways: either by comparing the situation of NGOs with that of other business entities as concerns the additional benefits and related additional obligations; or alternatively, by analysing the current situation in the NGO sector as perceived by the operating entities themselves, without comparing it with that of other entities, with the aim to identify practical obstacles seen by non-governmental organizations themselves. The present research is aimed at both approaches; nevertheless, the final presumption is that in the development of the legislative framework concerning organizations the state should take the specificity of NGO activity into consideration. For instance, it is well known that in general people engaged in non-governmental organizations’ activities are either volunteers or at least people not aiming for profit and unable to devote so much of their time to it as if it was their own sole proprietorship being their source of income, therefore the regulation should ensure that they would not be preoccupied with redundant administrative requirements.
It is noteworthy in the present context that the issues of political and legal philosophy, such as what is more important: the freedom to act (to establish as many NGOs as possible) or public security (ability to control them), is outside the scope of the research. The research concerns with the situation in Lithuania in particular, specific practical issues concerning NGO activity are dealt with and the situation is outlined by experts. All the situations under consideration have been experienced by organizations which have shared their experience with the experts they cooperated with. The statistics provided in the research are taken from the online NGO poll, participated by 50 non-governmental organizations active in Lithuania. The procedure of establishment, liquidation and amendment of statutes, as well as the documentation requirements of activity and voluntary labour, accounting and accountability will be discussed. In the analysis of each of the issue, a brief outline of the current situation in Lithuania is presented first, followed by the presentation of the organizations’ experience and issues of concern in the light of the present regulation finally leading to the conclusions and proposals. As it has already been mentioned at the very beginning of the research, it may be concluded that there are three main legal forms with the features of NGOs in a narrow sense: associations, public establishments and charity and sponsorship funds which will be paid most attention.
In conclusion, this part concerns with the conceptual evaluation of the current requirements pertaining to the organizations and the identification of the ones that hinder the establishment, development and spread of NGOs and trouble the NGO “veterans” most. The guidelines for possible general amendment of laws aimed at the elimination the most serious impediments identified by the experts will be presented.
Chapter I. PROCEDURE OF ESTABLISHMENT, LIQUIDATION AND amendment of STATUTES OF ORGANIZATIONS

1.1. General procedure: the “system of two stages” and the related issues
As it has been outlined in the first part of the research only the legal entities registered in Lithuania can be considered NGOs. It means that despite having specific laws
 that deal with the activity and establishment of the NGOs of all main legal forms, the organizations are eligible to registration according to the general procedure and requirements applicable to the rest of entities. 
“General procedure” means that the establishment, liquidation, reorganization and amendment of statutes are all carried out in two stages at the meantime:


a) Approval of documents by notaries

b) Registration in the Register of Legal Entities.
Because NGOs acquire the right to implement their rights and obligations as soon as they become legal persons, such procedure carried out in two stages seems logical and coherent at first; the examination of both legitimacy of the organization’s activity and documents as well as their conformity with the requirements established in the legal acts by the notary is followed by their registration by the Register. The system of such kind precludes an organization from engaging in an illegitimate activity; moreover, NGOs remain independent from the governmental authorities (notaries are private persons) and in case of misunderstandings and violations of law the responsible persons can always be “traced”. 
Unfortunately, considering the specific nature of NGOs once again, the separation of stages was indeed more harmful to the sector than it was beneficial. It should be reminded that before the establishment of the state-run Register of Legal Entities all organizations were registered and the documents were approved either by the Ministry of Justice of the Republic of Lithuania (of national organizations) or by administration of every municipality (of regional organizations). Such procedure was by no means absolutely suitable and has not guaranteed a trouble-free registration of organizations; moreover, it was largely incompatible with the NGO sector’s independence from state authorities. On the other hand, there have not been any observations regarding the disadvantages of the newer system predating the alteration of procedure was altered and the two stages were introduced. According to the experts, there are actually quite a few of them; the major are as follows:
· Increase of costs. As soon as private persons (i. e. notaries) became obliged to carry out the examination of organizations, the approval of documents became a service, i. e. a price of any of the procedures carried out included notary costs (notary’s payment for its employees) as well as the notary’s remuneration. All this would in any case have raised the cost of all those procedures (and it did). The problem may not be solved by the state-established privileges alone (e. g. the approval of the charity and sponsorship fund’s statutes free of charge) in such case because, as it will be discussed later, the notaries (as service providers) are naturally inclined to discriminate NGOs in favour of other entities given high workloads, i. e. they refuse to accept at once, delay the review of documents, etc. Another issue is that the notary’s taxation procedure is not subject to control. Aside the base amount charged for the approval of statutes which is established in the original interpretation of the existing recommendations, additional charges for filling in of various forms, preparation and printing of documents, which eventually make the price of notary’s services several times higher than the price established in the Order of the Minister of Justice
, are imposed on organizations.
· Standards of profit-making persons are frequently applied. Since there are fewer NGOs registered compared to profit entities their legal forms are more “familiar” to all institutions providing services to legal persons. Therefore the notaries and the Centre of Registers apply the same standards to NGOs as to companies (concerning their structure, form of documents, etc.). Drawing conclusions from the comparison of this situation with the one described above, there had certainly been less cases of such “misinterpretation” in the case of the latter as some bureaucrats had already been “accustomed” to the NGO specificity. Certainly, a separate qualitative research including the poll of NGOs and institutions themselves is necessary to prove the incidence of such misinterpretation; however, it follows from the experience of certain non-governmental organizations that the practice does exist and has had a negative influence on a large number of NGOs.
· Fewer possibilities for “defence”. A right to complain about the adverse decisions is one of the main guarantees of the NGO independence and freedom of action. It is unlikely that in current circumstances the organizations are able to enjoy this right fully. Since notaries have a complete freedom of action in the review of documents it is only their misbehaviour that may be challenged and not the interpretation of laws. The combination of this drawback and the previously discussed problem (when the standards of companies are applied to organizations) often results in the organizations’ inability to choose the most favourable model of their activity (also due to the original interpretation of laws) and deprives them from the options of defence. For certain, the NGOs are not the only ones that face the institution of notaries and the related issues, therefore this discussion concerns other business entities as well. However, it is also true that the non-governmental organizations have specific requirements for their own structure
 (corresponding to the field and type of activity) necessitating at least minimum knowledge of NGOs which the notaries lack so often. 
· More confusion. Despite the essentially more complex procedure (two institutions must be addressed instead of a single one) main problems are experienced by organizations when the certain provisions of law are treated by the notaries and the Centre of Registers differently. Although the Register of Legal Entities does not perform the examination of documents’ compliance with the laws (its employees are not entitled to question the notarization of documents) sometimes the employees of the Centre of Registers attribute certain drawbacks of a document to the “requirements of form”. Thus the organizations are obliged to go back to the notary in order to make substantial amendments and have to visit the Register once again. Such situations are by no means common, but the fact that they do occur results in a negative image in the eyes of the society and NGOs as well as the people’s reluctance to be involved in unnecessary activities.
· Less dynamism of NGOs. This drawback is a composite result of all abovementioned issues. Naturally, existence of two instances results in a more complex and expensive procedure the completion of which is far from easy for a layperson. As R. Šimašius
 has correctly noted, “NGOs are innovative, establish new needs and experiment in pursuing the best methods of their implementation. Thereby, [...] they maintain the political, social and intellectual climate necessitating the changes of a larger scope.” Social innovations are therefore among the main values brought to the society by the organizations. It is worth acknowledging that the dynamism of NGOs is a necessary precondition of innovation; the latter tends to decrease when the conditions of change, establishment and termination of activity become difficult.

1.2. Establishment
According to the experts, a possibility to establish an organization is crucial in terms of the NGO sector development. In order to have a large NGO sector, the state must provide the easiest possible way for self-starters to materialize their initiatives.
Persons establishing new organizations usually face the general registration procedure of legal entities with its inherent merits and demerits. The organization’s founders have to prepare the statutes, sign the memorandum of association, to convene the statutory meeting and to present its minutes to the notary for inspection along with the abovementioned documents and finally bring them to the Centre of Registers for the registration. It is worth mentioning that the templates of all abovementioned documents drafted by the Ministry of Justice of the Republic of Lithuania are very useful for the self-starters in this complex procedure (in absence of specific knowledge). On the other hand, the issue of costs of both the notary and the registration of documents, crucial for the establishment of new organizations, persists.
The costs of establishment of an organization with a quite simple structure are provided in the following example.

Example.

The association with a board of seven members (a collegiate managing body), one of them being a president (a single-person body), is being registered. The calculation of the minimum registration costs of such an organization
 will be provided next.

Approval of the documents
:

Compliance of incorporation documents with the laws – 300 Lt (medium size fee);

Agreement concerning the registered office – 15 Lt;

Validation of the signature of a president entitled to represent the organization – 25 Lt;
Filling in of forms and certification of all data concerning members of the Board – 175 Lt 

(25 Lt x 7 members);

Registration of documents in the Register of Legal Entities
:

Registration of an association – 91 Lt;
Registration of the board and the president – 80 Lt (7+1 x 10 Lt)

In total, minimum costs of the establishment of such organization would be 686 Lt
As concerns the provided example and the organizations’ establishment and registration costs in Lithuania, the “Fundamental Principles on the Status of Non-governmental Organisations in Europe and Explanatory Memorandum” (hereinafter referred to as EC principles) suggested by the European Council which, albeit being of reference, have been approved following lengthy discussions by the Committee of Ministers of the European Council on 10 October 2007.
 It may be concluded that the European Council member states (including Lithuania) have agreed to pursue the objectives established therein. Article 30 of the principles stipulates that “Any fees that may be charged for an application for legal personality should not be set at a level that discourages applications”. An answer to the question whether the registration costs in Lithuania are at such level that “discourages applications” and establishment of specific organizations would be more of a factual nature than legal. On the other hand, according to the experts, it should be taken into account that the establishment costs should be established not in the context of all legal entities but rather from the NGO founders’ point of view, i. e. average time and funds should be estimated that could be allocated by a person in order to start an interesting activity possibly benefiting the society. Only after the balanced answer to this question is retrieved the grass level of organizations in the NGO sector can be ensured which in turn would lead to consolidation of separate NGO branches, improvement of their quality, role in the society, etc.
1.3. Reorganization and liquidation
Liquidation and reorganization procedures in Lithuania are regulated in the Civil Code, i. e. NGOs are subject to general provisions of liquidation and reorganization of legal persons (this procedure is described in detail in the Law of Public Establishments only).

The most complex (and therefore most cumbersome to a majority of organizations) stage of the liquidation procedure is the appointment of liquidator and its work. As it is provided in Article 2.80 of the Civil Code, the liquidator must have the necessary (legal) qualifications therefore its appointment is related with excessive costs. It should be taken into consideration in the present context that all NGOs are non-profit entities therefore making profit is outside their main objectives throughout the entire period of their activity. Due to this, organizations have no remaining funds for such a complex liquidation procedure as established in the Civil Code after the termination of their activity.
Considering the abovementioned procedure, its complex nature and costs, as well as the fact that a majority of NGO members are volunteers (gathered for a specific initiative), it is clear why many organizations just “split up” without any documentation of the fact. Thereby there obviously are plenty of organizations in Lithuania that have actually terminated their activity but whose log-off procedure takes too long and is overly expensive to concern anyone. It might seem at first that such regulation when organizations are actually inactive but remain registered makes no harm, but on the other hand, according to the experts, such situation is nevertheless unacceptable and makes various difficulties. For example, the head of an organization may not terminate its activity in an organization without replacement, especially if being the only person employed in it; regardless the actual termination of his activity he nevertheless may be required to produce various reports. The situation is even worse if newly elected members of managing bodies fail to register in the Register of Legal Entities: upon the termination of the organization’s activity the state authorities may assert claims on the former members of managing bodies that had no relationships with the organization for quite a while. In conclusion, according to the experts, the awareness of the troublesome liquidation procedure of an organization is one of the probable impediments for the establishment of new organizations by certain groups of persons.

The reorganization procedure also faces the abovementioned problems, as in cases of establishment and liquidation: the organizations’ reorganization is extremely complex and the costs are considerable. Due to the requirement to prepare terms of reorganization the reorganization costs have increased even more. First of all, being unable to prepare the terms of reorganization without specific knowledge organizations would be forced to hire expensive professionals for reorganization. Secondly, it is required to publicise the terms of reorganization in the daily newspaper indicated in the statutes of the organization; it has to be national provided the organization has not declared its exclusive activity in a specific region. It may be reasonably concluded that that the preparation and publication of a document of a considerable volume, such as the terms of reorganization, in any national daily newspaper is more expensive than many organizations could afford.
It should be noted that these requirements are essentially reasonable considering the creditors’ protection, but on the other hand, according to the experts, possible alleviation, acceleration of the procedure should be considered including possible state aid to organizations intending to reorganize. Such alleviated regulation is necessary in order to ensure the abovementioned organizations’ dynamic nature and their ability to adapt to changing circumstances. One must admit that large national-level organizations are especially beneficial to the state since they constitute a specific framework of the NGO sector partially ensuring its stability. Therefore the environment for consolidation and expansion of the scope of organizations’ activity should become more favourable.
1.4. Amendment of statutes
As all substantial issues are documented in the statutes of the organization, namely the name, purpose, activity, methods of activity, management, etc.; therefore, any substantial amendments of the organization’s activity will necessarily require amendment of the statutes. At the meantime, an organization intending to amend its statutes, i. e. to make any significant modifications of its activity and structure, is obliged to use the general registration procedure of two stages, i. e. it is fated to face all abovementioned problems (price, cumbersome procedure, duration, etc.). On the other hand, several specific issues related to the amendment of statutes should be mentioned hereafter.
First of all, in order to modify a single article of the statutes an organization is often obliged to amend the statutes in their entirety, by securing their compliance with the laws. It follows from the fact that as the legal framework is constantly changing additional requirements are imposed on the organizations and their structure, accountability, etc. meanwhile notaries are obliged to verify the statutes’ compliance with the edition in force at the material time. The problem usually occurs when, for example, after an association has approved the change of the address of its registered office in the general meeting without being aware of such requirements and the authorised representative becomes aware of the necessary amendments of the management structure, collection of membership fee, etc., as being no longer compliant with the laws, only after visiting the notary. Regardless the recent amendments’ lack of significance, the association has to repeatedly convene a general meeting exclusively entitled to amend the statutes while the authorised representative must register the change of the address of the registered office. Such situations when the amendment of statutes was necessary due to changes in the legal framework (or sometimes due to their diverging interpretations by notaries) have been faced by many organizations. In the opinion of the researchers, possible prevention of the necessity of both formal validation and unconditional forced amendment of organizations’ statutes as well as repeated convening of general meetings should be discussed.
The second issue also concerns the statutes’ amendment costs. As it has already been mentioned, the costs are significant and are prone to increase, therefore the organizations (mostly associations) liable for payment for notary’s services in certain cases find themselves in some sort of “institutional scissors”. The amendments of statutes are usually approved in the same general meeting where the managing bodies are elected for the following year. Therefore, in order to register the amendments the Centre of Registers the amended statutes and the new data concerning governing bodies are to be provided at the same time. Since all statutes are approved and all forms are filled in by notaries, they also undertake filling in the forms on the change of managing bodies due to the fact that “when all documents are provided at the same time, they account for the correctness of all data”. The problem is, that in such case an organization has to pay twice for registration of change of governing bodies: to a notary for filling in the forms and to the Centre of Registers itself. The “double taxation” of such manner would have a serious impact on the budged of a small (or, conversely, of a company with a complex structure) organization in most cases. In such situation, according to the researchers, not only the specific problem of double expenditure should be taken into consideration, but also the very idea that existence of two institutions results in many more cases of diverging interpretations and possible taxation generally unfavourable to organizations.

1.5. Organizations’ experiences (data collected in the NGO poll)
As it can be understood from the title the chapter deals with NGO representatives’ experiences of communication with notaries and the Centre of Registers. The internet poll of non-governmental organizations participated by 50 organizations of various types was carried out. Before presenting the detailed analysis of the results of the poll, it should be noted that internet polls including this one may not represent the actual situation precisely since it is virtually impossible to verify who the respondents were. On the other hand, the anonymity was ensured in questionnaires as well as independence from the researchers, resulting in sufficiently objective data regarding the current situation and a possibility to draw well-founded conclusions.
As it has already been mentioned, 50 organizations have participated in the poll; a major part of them were associations (63%) and public establishments (32%). Organizations were of various sizes ranging from those with a minimum number of members to a few uniting 500 persons; medium-sized organizations and associations with 20 to 30 members made up a majority (40% in total). A major part of respondents (67%) had employees working under labour agreements. Members or part-owners of 30% of participating organizations were legal persons (mostly NGOs). It is noteworthy that a major share of organizations (82%) had been carrying out their activities for over three years (32% - for more than eight years). The level of activity was different as well (27% of regional, 49% of national and 20% of international).
The persons who have filled in the questionnaires were heads of organizations in most cases; several of them were accountants or members of collegiate managing bodies. Only three questionnaires were filled in by volunteers. The “experience” in NGOs of these persons was also of consideration: it vacillates between a few months to 15 years of experience; however a majority could be considered NGO “veterans” (around 9 years of experience).
Notary services
. 

This chapter has paid much attention to notary services’ costs and analysed how they limit the organizations’ possibilities to establish, have a desired structure of government or to terminate their activity. It was decided to use the poll to find out the amounts paid for notaries’ services, since there is no statistic data concerning that up until now in Lithuania. They were asked, firstly, when the organizations finally settled accounts and, secondly, how much they have spent. The 1 image shows a somewhat natural situation, i. e. the notary payments are constantly increasing. On the other hand, the last amendment of the Order of the Minister of Justice, adopted in April
 has lead to a rapid twofold increase of amounts spent by organizations; this, in the experts’ opinion, is critical to the NGO development.
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It is furthermore noteworthy that the difference between minimum and maximum organizations’ costs has increased considerably in comparison with previous years. For example, the maximum amount paid to a notary in 2006 was 400 Lt and the minimum was 150 Lt, meanwhile after April 2007 the maximum payment was 1000 Lt while the minimum was 100 Lt. The price difference is shown in Image 2.
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Obviously, an increase of prices is generally followed by a price range increase; however the present question concerned the approval of amendment of statutes in particular. Secondly, the range displayed in the chart was comprised of payments made by natural persons’ associations exclusively, therefore the procedures could not have differed much (as it may be due to distinct legal forms or legal person membership). 
It should also be taken into account that the organizations usually are not informed in detail about what they have paid for. This trend is reflected in Image 3 (hereinafter all values are given in percent). 
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The provided chart shows that 16% of all organizations were exactly aware of what they have paid for. This conclusion as well as the summary of the ranges suggests that the notaries’ discretion to interpret the prices is increasingly unrestrained as they are not obliged to substantiate them. Because of the existing notaries’ monopoly on ensuring civil turnover NGOs are unable to defend themselves from such treatment. In this context it is noteworthy that there have been no official explanations of the issue of pricing methods due to the fact that the researchers have been refused meetings with representatives of the House of Notaries.
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Another problem faced by NGOs is shown in Image 4 – inability to sort out their internal documents quickly and effectively when necessary. Less than a half of them were accepted by the first notary they addressed; a large part (46%) either had to wait for the first acceptance for a significant time or have been refused acceptance by the first notary they addressed. According to the experts, it shows a possible trend that reduced tariffs result in undue discrimination of organizations in favour of other business entities.

Consultation Office of the Centre of Registers
. 

It should be briefly mentioned that organizations as well as other legal persons are entitled to consultations of the Register of Legal Entities concerning the registration procedure and necessary documents. Unfortunately, as the poll has shown, few organizations have considered this possibility: only 27% of them have consulted it before arriving to the Centre of Registers.

On the other hand, the respondents’ opinion about the consultations is the following:
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Communication with the Register of Legal Entities.
The following questions in the poll were used to identify how many times the organizations have to come back, and how long communication with notaries and the Centre of Registers takes. 

a. Visits
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As the provided charts suggest, a majority of organizations have to visit notary’s office and the Centre of Registers more than once in order to sort their documents out, or even more than twice in case of notaries. Obviously, inaccuracies in the documents or the lack of information, etc. were essentially due to the fault of organizations themselves. However, it should be acknowledged that the fact that an absolute majority of them had to come back one more time suggests the improper functioning of the system. According to the experts, the answer that “these are the organizations’ own problems” is unsatisfactory in this case; in order to have a viable and dynamic NGO sector in a state, the state itself should put efforts to make it possible. 
b. Duration of communication
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Image 8, first of all, suggests that for over a half of organizations it took more than two weeks to sort out the documents at the notary. In may once again be presumed that the excess duration of the process was due to the fault of organizations themselves. On the other hand, the attention should be paid to the fact that the poll was dominated by “NGO veterans”, i. e. the individuals with around nine years of experience. It would suggest their experience with sorting out of documents and contacts with authorities which are sooner or later faced in the activity of every NGO. In consideration of this fact, it may be concluded that such procedure takes longer for new organizations and individuals with no experience in NGOs.
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The Image 9 shows that contacts with the Centre of Registers take much less time, what is natural because only the documents already approved by notaries are being registered. Nevertheless for over a one third of organizations it took over several weeks to register anything. Since this poll shows general experience and trends, it is once again arguable whether such situation is “the organizations’ own problem”. According to the experts, the provided data suggests that the NGO documentation procedure should necessarily be amended and improved. 
1.6. Conclusion
It may be concluded from the NGO poll’s data that the procedure of amendment of organization’s statutes and the procedure of its establishment are both rather complicated at the meantime; they are becoming increasingly expensive and rather time consuming. According to the researchers, in order to ensure the NGO sector’s development it is necessary to simplify the procedures and make them more “user friendly
. The possibilities to implement own initiatives should be easily accessible to the society members as well as clear, expeditious and inexpensive. Obviously, the founding of legal persons should certainly be subject to protective measures, although both the protection against abuse and control could be exercised differently and not necessarily by a strict supervision of statutes or newly established organizations.
Therefore, according to the experts, the debates concerning the possibilities to achieve the registration procedure favourable for the NGO development should be started as soon as possible, because the current general treatment creates an image for the society that a participation in a third sector is rather complicated and cumbersome. The exclusion of the NGO sector from the two-stage procedure should be considered, especially taking the issues of approval by the notary into account. A popular worldwide procedure of registration and re-registration by means of electronic communication which has already been implemented in many countries should be considered as well. Moreover, the establishment procedures would definitely benefit from the differentiation of organizations themselves as well as from more explicit and less demanding regulation. As it has already been mentioned in the chapter of the first part dealing with the public benefit status, stronger NGO self-governance should be given preference against more stringent governmental requirements as the foreign practice suggests. The Lithuanian legal framework would become not only beneficial to the development of the NGO sector but also attractive to foreign NGO initiatives as well provided all abovementioned measures were well integrated and balanced.
1.7. Conclusions and recommendations
1. At the meantime establishment, reorganization, liquidation and amendment of statutes of NGOs are subject to the general registration procedure applicable to all legal persons. It consists of two main stages: approval of documents by a notary and their registration in the Register of Legal Entities.
2. This rather new procedure has not been revised since its introduction therefore the following issues pertaining to it remain to be identified: increased costs, occasionally applicable standards of profit-making legal persons, fewer possibilities for defence against improper treatment of laws, increased confusion and subsequently diminished NGO dynamism. 

3. The relatively high establishment costs for a new organization possibly hinder the establishment of new NGOs. The costs should be established not in the context of all legal entities but rather from the NGO founders’ point of view, i. e. it the costs should not prevent persons from launching their new initiatives.
4. The present liquidation and reorganization procedures are even more complex compared with the establishment and amendment of statutes and more expensive, as a result. Complex liquidation possibly hinders the NGO development because the liquidation of the own organization, once established, is definitely complicated. A complicated reorganization procedure has a definite impact on the establishment of new organizations, especially large ones.
5. Having considered the fact that an organization has to document all significant changes in its activity and structure by amending the statutes, their amendment procedure is obviously far from affordable and overly lengthy what is detrimental to the NGO innovations.
6. The organizations’ poll suggests that the notaries’ fees are constantly rising together with the increasing possibilities of interpretation of payment recommendations when detailed information concerning the payment purpose is not provided in invoices. Organizations are very often either refused acceptance by the first notary they address or have to wait for a considerable time. The absolute majority of organizations had to come back again to the notary’s office and the Centre of Registers with missing documents, and many of them had to do that even more than once. A major part of organizations have to deal with matters in any of the institutions from several weeks to several months. Since the poll has shown the general experience and trends, such duration and repeated visits should not be considered “the organizations’ own problem”. The possibilities to implement own initiatives should be easily accessible to the society members, clear, expeditious and inexpensive.
7. The exclusion of the NGO sector from the two-stage procedure should be necessarily considered as soon as possible especially taking the issues of approval by the notaries into account.
CHAPTER II. limiting requirements of organizations’ structure 
As it has already been thoroughly discussed in the chapter “NGO conception in Lithuania” of the first part, the main NGO legal forms are associations, public establishments as well as charity and sponsorship funds. However, as the other chapter of the first part may suggest, public establishments face various issues; moreover, not all of them can be considered non-governmental organizations in a narrow sense. Therefore this chapter mostly deals with the regulation of associations and charity and sponsorship funds in particular. Therefore the regulation of associations and charity and sponsorship funds will dominate the analysis of organizations’ structural particularities and limitations. Public establishments are subject to the majority of the identified requirements as well; therefore the structural issues of this form will not be discussed specifically and thoroughly.
2.1. General character of NGO structural limitations 

Previous chapters mainly dealt with the general character of NGOs. NGO particularities including voluntary work and non-making of profit which require specific conditions for the organizations’ operation and development have been mentioned. The main point of this chapter is that the specificity of the entire sector aside each and every organization has the specificity of its own that can be implemented by choosing a most beneficial government structure. Since the organizations’ functions (starting from the provision of public services up to representation of own interests), scope of activity (from one village community to worldwide organizations), amount of members or stakeholders (from a few acquaintances to several thousands of people) differ considerably, it is obvious that the specificity of a certain organization compared to the rest NGOs or business entities is significant. Moreover, it should be born in mind that there are many organizations with longstanding traditions (usually the divisions of international organizations) which have a somewhat preset type of structure. This is one of the reasons for the organizations to be free to choose their particular government structure, since it is often the only way to implement the functions the organization was established for. 
In general, the evaluation of the requirements for the structure of legal persons could be started following the example of profit-making entities, i. e. the Law on Companies. This law at the meantime has provided a significant number of structural limitations applicable to public companies, but, on the other hand, as complex evaluation of the limitations suggest most of them are directly related to the protection of shareholders. Obviously, the state should only establish structural limitations for a certain legal form with an aim of protection of a particular group of persons. Meanwhile, as it has already been mentioned, as voluntary basis is one of the specific features of NGOs, an individual joins an organization voluntarily and with a prior notion about its management structure, whether it is suitable for him or not. Unless it really is, he is free to choose another organization or to establish his own. Therefore since the participation in the NGO activity is in principle voluntary and not compulsory, there is no need to protect someone’s interests. This statement is by no means unconditional: sometimes the requirements are necessary in case of monopolist organizations (i. e. uniting all persons active in a specific field, such as university students’ agency or national association of sportsmen), however general regulation should basically follow common trends rather than their exceptions which should be subject to a specific regulatory framework.
Furthermore, the major NGO laws after their amendments in 2004, according to the experts, have indeed become considerably more flexible in this matter compared with their earlier versions. In many cases the principle “everything is prohibited what is not permitted” was dismissed in favour of the principle “whatever is not prohibited is permitted”. In many laws a general rule is established at present: noting that “unless otherwise prescribed in the organization’s statutes”. Such practice is by all means welcome since it makes the drafting of statutes of certain organizations considerably easier (because the organizations of “conventional structure” are not obliged to transfer all requirements to their statutes), on the other hand, it gives more freedom of choice for willing organizations and the notaries have less chance to “hold off” the statutes what is favourable in terms of spent time and the procedure. Therefore it can reasonably be concluded that the new laws can be characterized by regulation of an explicit and purposeful manner. 
On the other hand, it is noteworthy that this welcome trend aside, there still are unsubstantiated limitations of organizations’ structure which hinders the choice of advantageous structure for certain organizations. Therefore the chapter will continue with a discussion concerning several of these requirements and the instances of their negative impact upon certain organizations. Each of the situations will be based on the certain organizations’ real-life experience. Moreover, the list of limiting requirements is by no means exhaustive, however, in the authors’ opinion, these are most difficult to justify on objective grounds. 
2.2. “Equality” between members and stakeholders
The provision of Article 8 of both the Law on Associations and the Law on Charity and Sponsorship Funds is of mandatory nature: “All of the members (stakeholders) shall have the right to vote at the general meeting of members (stakeholders), each of the members (stakeholders) having one vote.” Therefore it may be concluded that this wording provides for certain “equality” of all members and stakeholders of organizations. It carries associations with democracy of a certain kind, the “government of all”, which seems attractive at first. O the other hand, that is difficult to justify the fact why the founders of an association with their own aims in mind could not have more votes that other ordinary members who have joined it later in some period of time. 
Such provision is especially detrimental for associations in general, as it prohibits the differentiation of members to different types, what is often necessary in umbrella organizations (uniting other NGOs). In most cases the number of votes carried by organization’s members may differ depending on its size, number of members, territory of and scope of activity, contribution to its activity and other criteria. The associations of natural persons are precluded from having different membership types, such as associated members, observers, etc. 

It nevertheless should be noticed that the abovementioned issue as concerns the associations has been partially resolved: according to the law, a different body entitled with all or certain rights of a general meeting can be established; Article 8 (4) of the Law on Associations provides that “If other body entitled with the all or certain rights of a general meeting is provided in the statutes, adopts decisions, each person representing the association’s members shall have the number of votes corresponding to the number of the organization’s members he represents, unless otherwise provided in the statutes.” Nevertheless, according to the experts, such regulation is overly cumbersome and should be amended as it being a source of several problems: 1) it is against the nature of non-governmental organizations that only persons with a proper knowledge in law are able to understand the hidden meaning of the law and make use of it and 2) such complex nature results in diverging applications of the same law: as it has already been mentioned, the notaries approving the statutes and some employees of the Register of Legal Entities have different perceptions of this provision and sometimes have a negative view on its application. Therefore it may be considered that the existing legal provision fails to solve the problems of organizations inclined to a different voting system or different membership types.
Furthermore, as concerns the associations, as it has already been mentioned in the introduction of this subchapter, such provision indeed remains necessary for monopolist associations as it helps to ensure equal rights of all participating persons representing the sector. On the other hand, the problem is solved more easily in other countries by establishing a specific group of associations subject to compulsory application of the provision, leaving an open choice to the rest.
Unlike in the case of associations, the law even fails to provide a possibility for charity and sponsorship funds to override the limitation. Therefore charity and sponsorship fund’s stakeholders are unable to distribute voting rights, for instance according to different initial or annual contributions. A certain inducement is made impossible which would entitle the persons contributing more to the fund’s activity with additional rights in a decision making process. In general, such strict unconditional limitations are unjustified considering that the fund is an organization based on monetary contributions.
In general, it is worth considering that essentially the “authority” of members and stakeholders should be decided by the organization itself and its founders; the governmental “intervention” in organizations’ self-governance of such kind is difficult to justify.
2.3. Limitations applicable to bodies.

Before the analysis of the limitations themselves, a short notice should be made that a compulsory managing body – general meeting (of members or stakeholders) – should exist in each organization, as well as at least one “executive” body. Finally, any other bodies may exist in organizations with various other functions: control, advisory, etc. This subchapter deals with the current regulation limiting the formation, distribution of competence, structure and remuneration.


a. Formation
According to Article 9 (5) of the Law on Associations, “the members of collegiate managing bodies may only be its members natural persons and natural persons delegated by its members legal persons”. The provision stating that only associations’ (of natural persons in particular) members may be elected to their managing bodies is detrimental to various organizations; for example, if an organization of persons with a certain disease would decide to elect a person who has nothing to do with that particular disease to its managing body because he could be particularly useful in its activity, it would be unable to do that because the membership of a person without a particular disease is prohibited according to the statutes (and therefore cannot be elected to its collegiate managing body).
The situation with funds is even more interesting; according to the provision of the Law on Charity and Sponsorship Funds, “Natural persons who are members of the fund and natural persons nominated by the fund’s stakeholders who are legal persons may be members of a collegiate managing body”. Since the fund is an organization exclusively based on monetary contributions (i. e. only the stakeholders and not members have a right to adopt decisions), it is therefore completely unclear who could be considered “members of the fund”; this term is not described or repeated anywhere in the law.


b. Distribution of competence
Dealing with the issue of distribution of competence among the bodies, the crucial issue is separation of the competence of the general meeting (of members of stakeholders) and the managing bodies. The separation is started off in the Civil Code, defining the common responsibilities of managing bodies. On the other hand, Article 9 (2) of both the Law on Associations and the Law on Charity and Sponsorship Funds sets out the “compulsory” functions of a collegiate managing body, which, as provided in connection with other articles, are not to be transferred to the general meeting. This provision essentially sets forth the obligations of an “executive” managing body quite clearly; the main issue is related with the charity and sponsorship funds. It established that “In addition to performing the functions specified in Article 2.82 of the Civil Code, the managing body shall [...] allocate funds for charity and sponsorship [...]”. Such mandatory provision in respect of funds seems to be fundamentally flawed since the fund was founded by stakeholders with intent to provide charity and sponsorship, being able to decide upon its allocation is their legitimate expectation. It is inexplicable why such function could not be attributed to the general meeting and why it was explicitly attributed to managing bodies by the legislator.


c. Structure
Both laws concerned (Article 7) provide for a managing body in an association (fund), whether single-person of collegiate. The provision is rather vague and has troubled the associations most. In practice, when a new organization or the amendments of its managing bodies is being registered, the Centre of Registers and notaries interpret this provision as prohibiting from having two collegiate managing bodies. Such prohibition concerns mostly umbrella organizations; having their pyramidal structure in mind, there are situations when they choose to have both a board and a council formed according to different principles. It is hard to tell whether the wording of a provision is faulty; nevertheless, it should be amended as unjustified. 


d. Remuneration
Both the Law on Associations and the Law on Charity and Sponsorship Funds established that the members of collegiate bodies shall not be remunerated for their work. Obviously in specific cases, such as when a body is operating as a permanent advisors’ council, members of such body should be remunerated. It is even more difficult to tell why the prohibition from remuneration for activity is applicable to the members of collegiate non-managing bodies and not to a single-person body. It is moreover uncertain whether such prohibition also concerns any money-based relationships with the members, such as conclusion of labour contracts with them. Such provision was possibly aimed at the implementation of the principle of non-distribution of profit, however, as R. Šimašius
 has noted, “labour and personal income are usually taxed higher than profit, therefore the NGO’s abuse by paying salaries from received sponsorship does not pay off.” In other words, such provision only limits the organizations’ freedom and hardly prevents from abuse of any kind.
In general the organizations face many problems due to the limitations of bodies’ structure when drafting their statutes. First of all, the suitable arrangement of the organization’s bodies is a kind of managerial decision, secondly, the decision needs to be laid down and ascertained if being compliant with the legislator’s will. According to the researchers, the laws should favour the persons working or intending to work for the benefit of organizations and not aggravate their situation with unfounded limitations.
2.4. Structure of organizations’ divisions 
A separate issue of concern regarding organizations’ affiliates was raised in 2004 after the new Law of Associations came into force. In order to maintain their unity following the amendment of the law the associations, which were public organizations able to have structural divisions as legal persons prior to that had either to accept the divisions, which have become separate organizations, as members or to liquidate/reorganize them to affiliates. In the first case the organization’s structure would become entirely different and the amendment of statutes would be necessary. In the second case, as it has already been discussed in the previous subchapter, the procedures take a considerable time, require specific knowledge and funds. Both solutions have their own merits and demerits however the new management structure is still complicated to organizations.
In general, it is worth considering organization’s both possibilities to establish its own division at the meantime:

a) Establishment of a new legal person to become a member of the parent organization.
Such model allows for the wide autonomy of a new organization and its activity, as the membership in the parent organization and the activity is decided by the members of a new organization and not by the parent one. Usually this model is not applicable to the establishment of a completely new division, since (1) the new initiative group, especially if it is active in the territory more distant from that of the parent organization, has not enough experience, knowledge and abilities to act autonomously. (2) The new members of the organization cannot be allowed to start their activities completely in their discretion, as the parent organization is willing to retain the professional and specific activity, its reputation in the society, what can easily be lost, for example, due to the new division’s negligence. (3) Such structure fails to guarantee the organizations unity. 
Due to the abovementioned reasons the organizations currently prefer the second possibility of division’s establishment, i. e.
b) Establishment of the organization’s affiliate, which is not a legal person.

In general this possibility is most acceptable in case of a new organization’s division. However, organizations rarely use it since the establishment of an affiliate costs and makes the accounting more cumbersome as well as raises some other issues (preparation of affiliate’s articles, registration in the Register of Legal Entities, etc.); therefore, in practice the organizations often have separate divisions established on a territorial basis, who are active in theory, although their activity is rarely defined anyhow. The affiliates’ registration in the Register of Legal Entities is not required according to the laws; however different persons have different views of those provisions. Such unregistered affiliates are often unable to participate in municipalities’ funding tenders, since they are unable to prove being active in the territory of the municipality concerned. However, the major organizations’ obstacle in choosing the most convenient model of management is the Article 2.54 of the Civil Code, establishing that “regulations of the branch office shall, too, provide information [...] on the managing body of a legal person, which enjoys the right to form or dissolve managing bodies of the branch office and make decisions on the legal status of the branch office.” In other words, the provision established that only the bodies of the parent organization may adopt decisions upon affiliate’s managing bodies and legal status. In essence this provision is reasonable since the parent organization is itself responsible for the affiliate’s actions. On the other hand, the provision fails to satisfy the specificities of associations, since even when a division is its structural unit its members are willing (and should be able) to choose the managing bodies’ members themselves. It is necessary because while a company is essentially aimed for profit (not the interests of certain employees), the members themselves are essential to the association as well as their representation what cannot be ensured by imposing management bodies on them.
2.5. Conclusion
The abovementioned limitations as well as the discussed limitations of organizations’ structure are unwelcome, according to the authors, because it makes drafting of organizations’ statutes a burdensome and lengthy procedure with unfounded concerns for organizations detrimental to their communication with notaries and the Centre of Registers. The organizations were inquired in the abovementioned poll whether there were any clauses in the statutes which had to be removed or included. Almost a half or organizations (48%) responded positively; most of these were the requirements of structure. Therefore it can be concluded beyond a doubt that the loose requirements of structure would result in fewer disagreements between notaries and organizations on the clauses and would speed up the organizations’ establishment (amendment of statutes).
Lack of the abovementioned limitations is one of the preconditions of the easier procedure. On the other hand, as it has been mentioned in the introduction of this subchapter, the provision “unless otherwise provided in the statutes” is very welcome. This provision suggests that the transfer of the requirements established in the law to the statutes is not required, i. e. the legislator provides a certain “organization template”, making the start of activity of small organizations with simple structure easier and allows other organizations to choose. Therefore it is recommended to continue with such legislative practices by removing the abovementioned unfounded limitations. 
2.6. Conclusions and recommendations
1. In general, the state imposing structural limitations of any legal form should try to protect a specific group of people, such as shareholders. Since voluntary nature is one of the main NGO features, it provides for less protection.
2. The laws amended in 2004 are brief and purposeful, however, regardless of the positive trend certain unfounded structural limitations troubling certain organizations that seek for favourable structure have remained.

3. There are several main identifiers which are in force in Lithuania at present, which are difficult to justify, according to the researchers: compulsory equality of all members and stakeholders, limitations of bodies’ structure, strict division of competence, requirements for formation of bodies and remuneration, problematic structure of association’s affiliates. 
4. All existing structural limitations including the mentioned above, according to the authors, are harmful because they are making the statute drafting more difficult and time consuming, resulting in unnecessary troubles for organizations complicating their communication with notaries and the centre of registers. 
5. The wording “unless otherwise provided in the statutes” is very welcome. Its existence suggests that the transfer of the requirements established in the law to the statutes is not required; i. e. the legislator provides a certain “organization template”, making the start of activity of small organizations with simple structure easier and allows other organizations to choose. Therefore it is recommended to continue with such legislative practices by removing the unfounded limitations mentioned above.

CHAPTER III. REQUIREMENTS FOR THE DOCUMENTATION OF ACTIVITY
3.1. Activity’s documentation requirements: introduction
Documentation requirements are applicable to organizations’ activity pursuant to the general procedure applicable to legal persons, and in certain cases there are additional requirements. One of the main objectives of the requirements is the indication of persons responsible for certain decisions. These are also the requirements to transparency, aimed to make clear for members and outsiders what precisely is the organization’s activity and who is responsible for it. According to the authors, the main requirements of them all is the necessity to document all decisions in minutes, prepare the activity reports and register the changes of managing bodies in the public state register. According to the experts, NGOs should be subject to a specific regulatory framework in the present field along with the mentioned above, because the general requirements are often redundant in respect of organizations. 
A one more dimension concerning these requirements is their material establishment in the law, i. e. they are compulsory, however their implementation is hardly ever examined by governmental authorities but rather intended for the “organizations’ own good”, their members, stakeholders as well as third parties in relationships with the organizations. Provided such assumption is correct, the mandatory nature of the requirements is difficult to justify; it is completely unclear why the legislator is inclined to unconditional documentation of the whole activity even when it is dispensable due to the manner of certain organization’s activity. All of the requirements are certainly intended to prevent the abuse, therefore it is argued that they should be considered justified without doubt. According to the experts, it is an overly formal approach because an abusive person will always find ways to beat the preventive measures. Meanwhile the organizations dealing with their papers orderly as prescribed in the laws are faced with additional paperwork which is hardly beneficial to them. Furthermore, it will be highlighted that such transparency of a mandatory nature is contrary to the personal data protection requirements in cases of certain associations. 
Prior to the analysis of the requirements it should be highlighted that the researchers do not argue for the complete abandonment of the abovementioned requirements because documentation of certain kind is certainly necessary for legal persons and for persons with unlimited civil liability in particular. This chapter targets the excess requirements only which should probably be mitigated and adapted to the NGO specificity. 
3.2. Documentation of decisions (keeping minutes)

The Law on Associations and the Law on Charity and Sponsorship Funds both provide that “Minutes shall be made of all meetings of stakeholders and collegiate bodies.” A minute is intended to document the decision-making process. The requirements applicable to it are provided in detail in the Civil Code. The minutes should be enumerated, signed and stored in the registered office of an organization. These provisions are arguably important and their absence in regard to enterprises and budgetary establishments, as it has already been mentioned in the introduction, is difficult to imagine; the minutes indicate the persons responsible for certain developments (such as leading a company to bankruptcy). The minutes furthermore present the adopted decisions to the persons that have not attended the meetings. However, in this context, the specificity of NGOs should be considered, namely the absence of commercial activity and the decisions on everyday issues without regard to expenses and commercial and financial activity being taken by collegiate bodies, which can be easily presented to absent persons orally. Such issues usually concern only the persons active in the organizations, therefore the making of minutes is absolutely unnecessary in such case. The authors argue that making of minutes as well as establishment requirements should be approached from the NGO activists’ point of view. People usually take part in the organizations’ activity in their spare time as the means of self-realization. Therefore the making of minutes in the regular manner and their ordering is often perceived as an unpleasant and intrusive duty. The constant paperwork may also be one of the deterrents from volunteer work, joining NGO activities or staying in them.
There was a question in the NGO poll, if the organizations make minutes of their collegiate managing bodies’ meetings. It was intended to make clear whether organizations are usually keeping minutes in the absence of an obligation to provide them to managing bodies. 
The provided answers are summarized in Image 10:
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Therefore as concerns the provided answers, the organizations can be seen as following their duties in an exemplary manner as almost two thirds of the respondents keep minutes of their meetings in a regular manner without any reference to necessity. Almost a one third of them keep minutes “when in need” or as they decide to (when important decisions are taken) and as few as two percent of them do not keep any minutes of the collegiate managing bodies’ meetings. In general the organizations seem to be disciplined, i. e. they are inclined to act according to the legislator’s will largely unconditionally. 
As follows from the evaluation of the current regulation and the practices of foreign states, the organizations should be given more freedom to choose the issues to be put in minutes, especially as concerns the collegiate non-managing bodies. Different kinds for organizations could moreover be given different “freedom of choice” (e. g. keeping of minutes should be obligatory for organizations engaged in the commercial activity more than 50% of the time, and voluntary for the rest). The abovementioned would free the small organizations and organizations pursuing their own interests from excess paperwork. 
3.3. Internal accountability of organizations
Both the Law on Law on Associations and the Law on Charity and Sponsorship Funds provide that “The managing body specified in the articles of association (fund) shall prepare an annual report on the fund’s (organization’s) activities for the previous financial year and present it to the general meeting of members (stakeholders) within the term set down in the articles of association (fund). The report shall be public. At the request of any legal or natural person, the association (fund) shall make the report available at its registered office or in any other manner.” Contents of the report are subject to the general requirements established in the Civil Code. Such requirements concerning the reporting are aimed at both transparency and accountability to members.
However the issue of organization’s internal accountability it is arguable: Article 8 of the Law on Associations and the Law on Charity and Sponsorship Funds concerns the financial accountability only (it is a part of the report): “The general meeting of members (stakeholders) shall [...] approve the annual financial accounts of the fund”. It follows from the provision that the general meeting of members (stakeholders) has to be convened at least once a year. It is unclear why the organizations without considerable activity which have, for example, a three-year term of office should be obliged to convene a meeting annually solely for the approval of the organization’s financial accounts. This provision is moreover unfavourable to large associations with a membership of several thousand or tens of thousands, whose annual general meetings result in large costs and often needlessly spent time of many their members.
Therefore making a general view of the regulation related with reports, the requirement of annual accounting should remain, however the obligation to approve them in general meetings of members (stakeholders) should be abandoned. It would be suggested to allow the organizations to freely decide upon the minimum intervals of their meetings (ant approval of reports at the same time). Such regulation would result in abandonment of one more excess requirement.
3.4. Registration of changes in managing bodies 

The changes of managing bodies are subject to registration according to the Civil Code (Article 2.66). Moreover, this requirement along with the mentioned above is essentially comprehensible and justified, however, according to the researchers, it could also be “mitigated” in case of NGOs due to their specificity. When small NGOs with little commercial activity are concerned, the requirements as such are nothing but time-consuming formalities. For instance, a students’ street theatre troupe with constantly changing members (as well as managing bodies) would be able to operate successfully regardless of the registration of its statutes. The legal acts could establish the cases when the registration of changes in managing bodies becomes compulsory automatically, for example when over 50% of organization’s income is derived from commercial activity. In the abovementioned example, if 60% of troupe’s income is derived from ticket sales and 40% from anonymous street-collected donations. 
As the NGO poll suggests (Image 10 together with the following Image 11), the organizations tend to follow the automatic requirements in an exemplary manner (i. e. at the meantime they keep minutes and register changes), therefore it is likely that they would continue to follow them even if they would be conditionally obligatory. According to the authors, neither the state nor the society or even the association itself is in general need of such registration of a regular manner; therefore the organizations could be differentiated in order to be “freed” of such excess requirement.
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The incompatibility of the compulsory registration with the personal data protection appears to be another issue of concern discovered in communication with NGOs and state authorities. The problem is that after the registration of organization’s managing bodies the information becomes public which anyone can access for a relatively low fee. Here we should consider the specificity of certain associations, which unite the persons with similar traits, features or habits, which are preferred not to be disclosed. The aim of such associations is to protect the interests of their members against the society, share the information and ensure the satisfaction of all their needs. Such organizations include various patients’ unions (e. g. associations of HIV infected, mentally of sexually disabled persons) as well as, for example, gay or lesbian league, association of women who have experienced violence, club of anonymous alcoholics or drug addicts, etc. Any association including the mentioned above are obliged to have managing bodies, however according to the present regulation the members of their managing bodies are completely unable to legally “hide themselves” from the society or mass media. Such regulation in general is contrary to the right of privacy which is one of the fundamental human rights, therefore it is necessary to provide for exceptions in the laws when and what organizations are not obliged to register at all. In several foreign states there is a special status of “anonymous association”. Such organizations are subject to the specific regulatory framework, as concerns the registration of changes in management bodies, provision and access to the members’ lists, public reports, and disclosure of funding sources. Such regulation enables organizations of such kind to carry out their activity, because people are only inclined to join similar groups or pursue common objectives provided their non-disclosure is guaranteed.
3.5. Conclusion
The following main aspects follow from the analysis of the requirements discussed in this chapter:

· At the meantime all organizations are subject to uniform requirements of documentation; there is no differentiation according to their activity, purposes, membership, etc.;
· Meanwhile, as it has already been said, there is a great variety of organizations; some of them are large and are active in the market aside profit-making entities, while the ones founded by persons willing to spend their spare carry out little activity and have few members. According to the authors, the documentation requirements applicable to the latter at present are overly strict; their differentiation in respect of different nature and types of organizations would therefore be appropriate.
· The differentiation could be implemented by establishing various automatically occurring requirements, since it follows from the NGO poll that the organizations follow the legal requirements in an exemplary manner. 
· After the differentiation small organizations would face less paperwork and have more time and freedom for their direct activity, what would contribute to better NGO image in the society and would encourage more people to join the organizations.
3.6. Conclusions and recommendations 
1. The documentation requirements are applied to organizations pursuant to the procedure common to all legal persons, including additional requirements in some cases. The requirements are aimed at ensuring the organizations’ transparency by registering persons responsible for their decisions.
2. At the meantime the registration of decision making (keeping minutes) is compulsory in respect of all meetings of collegiate managing bodies. The keeping of minutes as well as the establishment requirements should be approached from the NGO activists’ point of view, i. e. they should be compulsory when it is really necessary. The organizations should be given more freedom to choose the issues to be put in minutes, especially as concerns the collegiate non-managing bodies.
3. The issue concerning the organizations internal accountability is that the meeting of members or stakeholders must be convened at least once a year, with a single purpose of approval of the annual report. It is proposed to leave the requirement of yearly reports as it is, removing the obligation to approve them in general meetings of members (stakeholders) annually. The organizations should only be obliged to confirm minimum intervals of their meetings.
4. According to the authors, the unconditional registration of changes in managing bodies should be mitigated as well; first of all, considering the need of continuous awareness of the organizations’ management and, secondly, keeping the regulation compatible with the personal data protection requirements. In any case, the exceptions should be established in order to avoid the compulsory publicity of certain organizations and their bodies.
5. As the NGO poll suggests, the organizations observe in an exemplary manner the “automatic” requirements established in the laws and not subject to supervision of state authorities, therefore it can be presumed that the requirements will continue to be observed following the organizations’ differentiation (relieving some of them from compulsory documentation). Therefore, such reform would not require additional control. 
6. By implementing such differentiated reform small organizations would face less paperwork and have more time and freedom for their direct activity, what would contribute to better NGO image in the society and would encourage more people to join the organizations. 

CHAPER IV. REGULATION OF VOLUNTARY WORK. 
A voluntary work is known as one of the main “drives” of NGO making them superior to other entities. Moreover, the European Economic and Social Committee considers that the volunteers influence the implementation of the policies of integration and development of aid.
 The European Parliament considers the volunteers as being the indicators of active democracy.
Meanwhile the European Committee of the Regions notes that there is a lack of legal acts regulating voluntary work in many European countries, that would protect the volunteers’ rights and acknowledge the specific nature of their work.
 According to the current regulation Lithuania is definitely one of those countries. Such situation was evoked by removal of provisions concerning voluntary work from the Labour Code by the Law on Amendment of the Labour Code
 adopted in 2006. The Orders of the Government regulating the organization procedure of voluntary work
 were repealed following the adoption of the law. It raised the issues of volunteers social guarantees, of organization and transparency of activity of organizations based on voluntary work and the legality of voluntary work in Lithuania, that have to be discussed, according to the researchers.
4.1. Legal character of voluntary work 
Speaking about the regulation of voluntary work it is first of all necessary to find out what a voluntary work is in fact.  It is important, first of all, because the scope of existing (or possible) regulation depends on the correct definition of voluntary work. The second reason is possibly even more important, that the definition of voluntary activity relationships in the laws in an overly strict manner could result in additional obstacles and barriers for activity of certain organizations or persons.
a. Features
Voluntary nature is the most important, clear and least disputable feature of voluntary work. It means that a person participates in a certain activity by his own free will and without anyone’s compulsion. Another feature is social benefit. A person determined to devote his time, intellectual and physical resources usually intends to exert a positive influence on the development and well-being of a specific part of the society. The United Nations Organization acknowledged that such social benefit also includes certain intangible benefit received by the volunteer himself.
The gratuitousness is obviously the most disputable feature of voluntary work. It is commonly accepted that voluntary work is carried out without any financial incentives. The main disputes concern the possibility of financial remuneration for the work. A common sense is not yet reached by different states and international organizations as concerns this issue. According to the definitions of the International Labour Organization (ILO) and the UNO Agencies, voluntary work also includes the work in non-profit organizations, i. e. the work carried out by workers known as volunteers often for remuneration, however, the voluntary nature is determined by lower wages compared to the ones established in the labour market. 
 Such definition is strictly opposed by the European Economic and Social Committee which defines the voluntary work strictly through gratuitousness. Its opinion is supported by a majority of non-profit law theorists. The important argument supporting the opinion is that it is different to separate gratuitousness from conventional exploitation of employees. 
It should be considered that the gratuitousness as regards the activity should not be confused with the compensation of costs related to voluntary work (e. g. travels, catering, telephone expenses, etc.)
b. Subjects of relationships
The subjects of voluntary work should certainly be discussed, i. e. who can be a volunteer and who can order (benefit) voluntary work. All conscious persons able to carry out certain activity can become volunteers. The protection of minors and persons with constricted civil capability should be mentioned on the subject of the possible volunteers. Additional protection and guarantees are necessary to certain specific volunteer groups, such as participants of international missions, people working in hazardous environments, suffering from persistent psychological stress, etc. The protection of these and many other volunteer groups is one of the main reasons to consider the regulation of voluntary work.
It is somewhat more difficult to describe the persons able to organize voluntary work and the fields of such work.  The states regulating voluntary work has the fields defined in legal acts since the possibility to employ volunteers is one of the state-granted privileges. It follows from the main features of voluntary work (voluntary nature, social benefit and gratuitousness) that the organizers of voluntary work should not seek personal benefit and the voluntary activity should be considered as an aid and assistance to organizers in pursue of socially beneficial goals. Therefore the organizers of voluntary work should pursue social benefit rather than their own financial benefit. It follows from the interpretation that all public legal persons should be entitled to organize voluntary work in Lithuania, such as budgetary establishments and organizations, trade unions, political parties, religious communities, business associations, etc.
c. Applicable branch of law
The provisions of Labour Code legitimizing voluntary work in Lithuania that have been in force for a considerable time period have allowed for presumption that voluntary work is a matter of labour law. However, it follows from foreign practices and jurisprudence that this approach is incorrect; in order to prove that it is enough to remember the main features of labour relationships: reimbursable nature, subordination to the employer and the definite nature of the work, as the object of labour relationships (agreement on performance of certain work). As follows from the analysis of the features of voluntary work as well as from the conclusion of the Committee on Employment and Social Affairs of the Seimas
 that the aid and voluntary work do not possess any features of relationships regulated by labour law, therefore they are considered a subject matter of civil law. Therefore the agreement between a volunteer and the organizations is a voluntary contract between equal partners upon their rights and obligations, concluded at free will. According to civil law such contract shall not contradict public order, good morality and mandatory legislative rules only.
Nevertheless, even in the light of the latter provision the specificity of voluntary work should not be forgotten. Despite equal rights of the organization and the volunteer the volunteer acts pursuant to the goals of a certain organization, therefore there is some subordination to the work assigner. In carrying out  such works as well as in case of labour relationships the volunteer needs social guarantees and protection, therefore some countries have a specific regulation in order to ensure that the volunteers would be given all abovementioned guarantees. On the other hand, it should be taken into account that these guarantees are of importance to specific volunteer groups (as it has already been mentioned, minors, participants of international missions, people working in hazardous environments) only therefore it is important to ensure the absence of state-imposed constrictions of the organization of voluntary work.
4.2. Foreign and Lithuanian experiences of regulation 

Considering the regulatory framework concerning the voluntary work in Lithuania, it is first of all necessary to answer why (if at all) the regulation of such activity could be necessary. In order to find an answer to the question it is worth considering foreign trends, as analysing any other field of regulation, at the same time remembering that different countries have different legislative traditions and historical contexts. To say in other words, the laws suitable for one country may not necessarily be acceptable in the other. Therefore the specificity of Lithuania should be given priority against practices of foreign states. 
It follows from the analysis of European practices, that the voluntary work is regulated in a majority of “new democracies”, the ones that started the creation of civil society foundations after the breakup of the Soviet Union. Such trend is understandable because everyone was a “volunteer in compulsory activities” in the Soviet Union. As many representatives of the civil society and non-governmental organizations from Eastern and Central Europe, following the collapse of the Soviet Union the regulation was necessary to have a voluntary work as such at all, or otherwise the approach of state and governmental authorities as well as societal distrust would have seriously hindered (and still does in some places) any voluntary activity. Therefore, the emergence of first non-governmental organizations was followed by initiatives to regulate the voluntary activity in any possible ways. Many countries have amended their first laws or discarded the regulation completely, as it was the case with Lithuania. 

Many Western states have completely opposite trends. Due to strong long standing traditions in many of them neither the society not the state has any troubles with the definition of voluntary work, the organizations entitled to use it, etc. The voluntary work in many states is so widespread that it no longer needs encouragement, strengthening or modification according to the needs of a state. In most cases not the voluntary activities in general are regulated but their specific aspects, such as benefits to a specific volunteer group (including preferential visas to international volunteers, subsidies to organizations educating unemployed volunteers, etc.).
The Lithuanian situation in this context can be evaluated differently. As it has already been mentioned, following the restoration of independence the voluntary work was regulated in the Labour Code for some time (albeit in an abstract and sometimes misleading manner). Orders of the Governments specifying the procedure of carrying out voluntary work were in force as well. All legal acts have already expired and the possibility of voluntary activity is currently guaranteed by the constitutional principles of self-expression, civil initiative and freedom of choice. The Law on Charity and Sponsorship Funds
 can also be considered a safeguard of recognition of voluntary work in the national law. It stipulates that the voluntary work is a separate type of support and that “the charity and sponsorship is based on gratuitousness, voluntary relationships between natural persons, organizations and institutions and benefit to the society structures”. The Law on Youth Policy Framework
 and the Law on Social Services
 also encourage voluntary work. 
Despite all these embryos of regulation it is obvious that a unified and systemic regulatory framework for the organization of voluntary work is nonexistent in Lithuania at present. As it is going to be discussed in the following chapter, such absence of regulation is neither beneficial nor harmful in itself since it is clear that the voluntary work is by no means illegal even if unregulated. On the other hand, however, it is important to find an answer whether there are considerable traditions of voluntary activity in Lithuania that would render the systemic regulation of voluntary work redundant. The answer to this question is facilitated by the experience of non-governmental organizations and the systemic review of merits and demerits of regulation of voluntary action.
4.3. Merits and demerits of regulation of voluntary action.
4.3.1. Influence on organizations
Discussion on the necessity of the regulation of voluntary work should be started from the issues faced by NGOs in this field. According to the authors, these are probably the main questions raised by almost all organizations employing volunteers at the meantime:

a) whether it is necessary (if true - then in what manner) to document the relationships with volunteers as well as volunteers themselves within the framework of an organization;
b) what fiscal regime should be applicable to the compensation of expenses incurred by volunteers. 

It was inquired in the NGO poll, how the existing situation is perceived by the Lithuanian non-governmental organizations. 71% of organizations participating in the poll admitted having volunteers. These organizations were furthermore asked whether their relationships with volunteers are documented in writing. Only 28% of organizations, i. e. less than a one third, have written agreements concluded with volunteers. A greatest part of them is public establishments with 1 to 2 employees regardless of the number of volunteers (their number ranges from several to 50). Only one association from the ones that participated in the poll has written agreements concluded with its volunteers. It suggests that the organizations are inclined to perceive their relationship with members as a sufficient basis for legitimization of voluntary action. 
Organizations were also inquired about the types of contracts they have concluded (see Image 12) 
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It follows from the answers that the earlier template continues to be actively used by non-governmental organizations. It presents another beneficial side effect of the regulation of voluntary work: in case the legal acts are drafted properly, the administration of volunteers is made easier to organizations 

The second issue is the fiscal regime aimed at the compensation of expenditure. There are no difficulties when the expenses incurred by a volunteer are covered by the organization itself, as such expenses merely become its costs. The problem is when the costs are covered indirectly by transferring their amount to the volunteer himself (for example, a volunteer is paid daily allowance, unexpected expenses, etc.). In such cases it is unclear whether such payments are subject to the personal income tax. It was inquired in the poll about the actions taken by NGOs themselves in such situation (see Image 13).
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The provided results suggest that a major part of organization do not pay personal income tax. In fact, the dominant opinion is that such taxation is unfeasible at all, since it is obvious that the compensation of expenses incurred cannot be considered earned personal income and therefore is not taxable. On the other hand, a part of the organizations are still paying this tax, making up a different application of fiscal provisions. The situation shows legal gap or at least insufficient interpretation of law.
In conclusion of everything what has been said and adding several notices from the experience of other countries the benefits to the NGOs of the regulation of voluntary work are the following:

1. Clarity and uniformity of requirements (in terms of form and taxes);
2. Tax exemptions for the compensation of volunteer’s expenses;

3. Easier administration and documentation of relationships with volunteers;

4. Preferential acquisition of visas and residence permits for foreign volunteers;

5. Specific framework of insurance of volunteers (generally of the ones leaving abroad of working in hazardous environments);

6. A possibility to apply for state subsidies for the employment of volunteers (e. g. by implementing state employment programmes).

On the other hand, the experiences of Lithuania and other states suggest that the regulation sometimes causes additional trouble to organizations. The main problems of organizations related to structural regulation are the following:
1. Additional (often redundant) administrative requirements, such as conclusion of contracts with all volunteers, reporting about their number and activity to all fiscal, labour and statistical institutions. 

2. Possible state intervention to the relationships between the organization and the volunteers, such as imposing obligations of organization and volunteer, additional volunteer’s rights.

Finalizing the analysis of the impact of regulation to NGOs, it should be taken into account that evaluating potential benefit and disturbances not only the number of provided arguments “for” and “against” should be considered (as many of them are suitable to certain groups of organizations only and not for the entire sector in general) but rather the impact of such factors in practice.
4.3.2. Impact on the state and society 

The regulation of volunteer work, from a broader point of view, may be either certainly beneficial or harmful to the state in general. It depends on the legal acts regulating the volunteer action and their aims. They are different from state to state depending on their legislative traditions, dialogue between NGOs and the legislator and level of trust in the society itself. The national laws of certain states are broad enough embracing all fields of voluntary activity and setting the basic principles only, while others are rather narrow often even limiting voluntary action. The variety of laws suggests that a state has to first of all decide upon the aims of the regulation before adopting the legal acts, otherwise, as the practices of other European states show the regulation may impose additional barriers for the development of voluntary activity with possible detrimental consequences to the third sector and the society in general.
In the most general sense, the following possibilities and risks pertain to the state regulation of voluntary action:

	Possibilities and advantages

	· Protection of volunteers in general – the obligations may be imposed on organizations, such as the specific information that the volunteer has to be provided with before starting his work, maximum number of working hours a week, etc. 

· Social protection of various groups of volunteers – as it has already been mentioned, it first of all concerns minors, “regular volunteers” (e. g. working in an organization ar least for 20 hours a week); “long-term” foreign volunteers (especially from the less developed states); dealing with dangerous people (e. g. the psychically ill or carrying infectious diseases, aggressive or alcohol-dependant persons).

· Narrowing or expanding of the scope of organizations organizing voluntary activity ​– on one hand, the state may decide itself upon the types of organizations which are not allowed of organize the activity of such kind (e. g. strictly prohibiting profit-making entities from that); on the other hand, the state may purposefully expand the scope of organizations which are allowed to employ volunteers, for example enabling state institutions of certain sectors to employ volunteers (e. g. providing healthcare and social services).
· Implementing various strategies pertaining to voluntary work – upon deciding on the scope of the definition of voluntary work the state may a) plan the encouragement of voluntary activity (e. g. by establishing centres of voluntary work or cooperation networks); b) pursue the aims of other fields of public policy (e. g. employment and education programmes for the unemployed, non-governmental organizations’ aid in dealing with socially vulnerable groups, etc.) by making use of the potential of voluntary activity. 

· A means of establishing the traditions of voluntary activity – in the countries where such traditions have not yet formed, the regulation allows “accustoming” the state authorities and the society to the concept of voluntary work, unveils its capabilities and often ensure the rise of its popularity. 



	Risks and disadvantages

	· Possible constriction of spread of voluntary work – it is no doubt the greatest risk pertaining to the regulation of voluntary work. This risk is rather of a complex nature which is generally harmful when the regulation is unreasonably formal and constrictive. There are several main examples of such constrictive regulation:
· an overly narrow definition is established – for example, it is established that voluntary work includes only the activity in a non-governmental organization subject to the written agreement on the voluntary activity. 
· the scope of the organizations entitled to organize voluntary work is limited excessively – for example, it is established that the voluntary work can only be carried out in non-governmental organizations accredited by state authorities. 

· overly detailed and particular regulation – when the fields of voluntary work and possible tasks, procedures necessarily performed by organizations n order to be eligible to accept volunteers are regulated in great detail as well as requirements of accountability between a volunteer and the organization, etc.
· excessive documentation requirements – for examples, the organizations are obliged to conclude written contracts with all volunteers, their registry is subject to an obligatory change, all active associations’ members have to be documented, the reports concerning the volunteers’ turnover in organizations must be provided to various authorities, etc. 
· The “institutionalization” of a civil society and decrease of voluntary work – in case many requirements of documentation and accountability are imposed, a voluntary activity may partially lose its substantial qualities, particularly the fact that it is provided on a free will of a person and is based on good intentions. A “compulsory nature” of any kind as well as governmental intervention may decrease the dynamism of voluntary work and limit the possibility to use it if needed as well as voluntarily. 
· Additional costs  - implementation of any new concept in the laws is somewhat related with additional costs, such as introduction of net provision and creation of lower level legislation as well as subsequent creation of implementation and control mechanisms. 




Finally it should be noticed that the abovementioned list of negative and positive aspects of regulation is by no means exhaustive, however, according to the experts, the main of them have nevertheless been mentioned. In any case it is obvious that the regulation (or the absence of it) is not good or bad in itself: it is more important to analyse the situation of the country properly and continue with the decision of its possible improvement by means of regulation.
4.4. Conclusions and recommendations
1. Voluntary work is a voluntary socially beneficial activity organized by a person having the pursuance of financial benefit outside its main objectives. The agreement on the carrying beyond the activity is regulated by a civil law; the parties are free to agree upon any rights and obligations as much as they do not contradict public order, good morality and mandatory legislative rules.
2. By carrying out voluntary work as well as in case of labour relationships, the social guarantees and social protection could be necessary to the volunteer. Such guarantees are primarily important to specific groups of volunteers, such as minors, participants of international missions, people working in hazardous environments, etc.

3. In the practices of European countries the voluntary work is regulated in a majority of “new democracies” after the breakup of the Soviet Union; the regulation was necessary to have a voluntary work as such at all. In Western countries with strong and well-established traditions of voluntary activity it is not regulated in general but rather in its specific aspects, such as benefits to a specific group of volunteers (e. g. preferential visas to international volunteers).
4. After the provisions concerning voluntary work were removed from the Labour Code and the Orders of the Government regulating the organization procedure of voluntary work were subsequently repealed in 2006, there no regulatory framework specifically concerning the organization of voluntary work has remained in Lithuania. Therefore it is necessary to find an answer to the question whether there are considerable traditions of voluntary activity in Lithuania that would render the systemic regulation of voluntary work redundant.
5. The main issues of concern in the light of current regulation faced by the organizations in Lithuania are the following: whether it is necessary at all to document the relationships with volunteers as well as volunteers themselves within the framework of an organization and what fiscal regime should be applicable to the compensation of expenses incurred by volunteers. The new legal acts should be adopted or the existing ones should be interpreted in order to help the organizations finding the answers to these questions.
6. The regulation of voluntary work may result in either negative or positive influence to the NGO sector as well as to the state and society. In order to ensure a positive influence, the legislator should a) establish clear goals of the regulation and b) ensure that the regulation would not be redundant or limiting the voluntary activity in general.
CHAPTER V. ACCOUNTING AND RESPONSIBILITY
NGO financial accounting and responsibility are wide-ranging issues subject to extensive disputes. The research is aimed to their analysis in two aspects: firstly, the issues of NGO accounting and accountability, content-wise; secondly, the current relation between NGO and the established requirements of accounting and accountability. The first issue is intended to show that the regulatory framework in the field is still incomplete while the second one – that the proper balancing and solution of the issues mentioned in the first part are not enough: in the light of the results of the NGO poll, more significant amendments of the regulation should be considered.
5.1. NGO accounting and accountability: application issues of the legal acts
5.1.1. NGO specificity in the current context
The Oder of the Government of the Republic of Lithuania No. 393 „on the approval of the general provisions of the non-profit organizations’ (enterprises’) statutes” adopted in 1992 failed to establish any NGO-sector-specific framework of accounting and financial accountability. Therefore the non-profit-making organizations of the NGO sector as well as profit-making legal entities, such as private limited liability companies, had to follow the same provisions and regulations in their accounting and financial accountability. However the general legal acts concerning the accounting of enterprises failed to correspond to the NGO activity and specificity of its funding, therefore the NGO financial accounting was intended to be regulated already in 1999 by the Order of the Minister of Finance No. 65 “on the approval of procedure of financial accounting of donations and subsidies”
. In 2004, the “Regulations of the making up and provision of financial accounting and accountability of non-profit-making legal persons of limited civil liability”
 have been approved. However, they fail to solve all issues of NGO financial and fiscal accounting as the specificity of NGO activity is not taken into account.
There are many substantial differences between the NGO, business and governmental sectors; therefore the financial accounting differs considerably. First of all, the aims of all three sectors are different. While profit-making enterprises are aimed for profit, the aim of public sector companies is to carry out state functions by providing state services; meanwhile, the NGO purpose is public service with a possibility to engage in the commercial activity
. The forms of property differ as well: profit-making entities control the property by the ownership right, the public sector enterprises – mostly in the state (municipality) trust and finally both forms are common in the NGO sector. The results of activity of all three sectors differ considerably as well: NGO satisfies the needs of a certain group of people (not of an individual) and the received profit cannot be distributed among the owners, whereas profit-seeking entities derive benefit which can be distributed among owners in form of dividends.
The sources of income of all three sectors are different as well. The legal persons of the governmental sector are financed from the state budged and profit-making entities derive their income for provided services or sold goods. NGO income can be divided into three groups according to their sources: 1) income from sponsors: (for the organization’s activity in general or for separate projects undertaken by an NGO); 2) income from commercial activity; 3) budgetary funding. Funding is a significant source of NGOs’ income while income from commercial activity makes only a (often insignificant) part of total income. Even when the NGOs derive the largest share of their income from commercial activity, pricing and profit are generally unimportant in the NGO activity since the profiting is outside the aims of these entities since the owners are unable to appropriate it anyway. NGO owners and managers are mostly concerned with the balance which ensures the continuity of the NGO’s activity, not the profit (since the organization receives funding, it may be effective and viable although detrimental in a general sense).
It is important to consider different addressees of financial information. In case of NGOs, financial information is provided to supporters and providers of funding, traditional consumers of information aside, as well as to the society. This is provided in special laws regulating NGO activity as well as funding agreements. NGOs’ financial information has to include data concerning received funding and its purposeful use corresponding to established aims.
In general, it follows from the overview of differences and similarities that the NGO activity stands somewhere in the middle between that or the enterprises and governmental entities. Regardless of its particular activity every NGO may be similar either to profit-making entities or to public sector entities in different stages of its existence. It is noteworthy that due to the differences between NGO and profit sector activity and between NGO and public sector activity the accounting should be adapted in order to be convenient and beneficial to the NGO status, activity and representation of results.
Before the analysis of specific issues of accounting and accountability it is worth mentioning that until 2005 the NGO accountability primarily served for the display of results of the NGO activity, representing the actual situation. Financial accounts aside, the NGOs are obliged to provide fiscal accounts since 2005, which is aimed at presenting the results of activity for taxation pursuant to the legal acts dealing with the NGO taxation. From then on the accounting of NGOs as well as of other legal persons consists of drafting of internal reports and presentation of financial and fiscal accounts. Non-governmental organizations as well as other non-profit-making entities are unable to go straight from the financial to the fiscal accounts because, as it has already been mentioned, results of their activity consist not only of the profit level but of other criteria as well. Therefore a traditional manner of transition from the financial to the fiscal accounts used in profit-making enterprises is hardly applicable and problematic for non-governmental organizations. 
5.1.2. Financial and fiscal accounting of NGOs as non-profit-making legal persons
The successful application of the regulations on the drafting and presentation of the accounting and financial accounts of non-profit-making legal persons with limited civil liability depends on the correspondence of the new requirements with the specificity of the NGO accounting. The specificity is reflected in the accounting of income and expenditure through the evaluation of the results of the activity and the needs of addressees of the accounting information. Obviously, the specificity has not been taken into account completely in the new accounting procedure therefore there are certain implementation issues of the new accounting requirements based on general principles of Business Accounting Standards in the NGO accounting.
First of all, the concepts defining the object of accounting have not been established in the new accounting regulations dealing with the accounting of non-profit-making legal persons. The main differences between the non-profit-making entities and the profit-making ones have not been discussed in the new procedure; they follow from the systemic evaluation of tax laws only as well as from a single one commentary of the State Tax Inspectorate (the concept of non-profit-making entities has been thoroughly discussed in the chapter “NGO tax exemptions in Lithuania”), i. e. a unified NGO concept is non-existent in tax laws as yet. 
Secondly, the income and funding accounting allows the evaluation of both – income derived from the commercial activity as well as funding for the activity benefiting the society. However the Lithuanian Free Market Institute has correctly noticed in its analytic material of 2005 that the expenditure accounting procedure as established in the regulations fails to divide the NGO expenditure to income and expenditure from the commercial activity and income and expenditure from the activity benefiting the society. Although the concept of “compensation of expenditure” is given in the regulations which is described as the use of funding, i. e. all expenditure from the activity supported by funding. However, the accounting procedure provided in the regulations gives no directions for its calculation as the expenditures of commercial activity and non-commercial activity are not provided separately in invoices. The general principle of comparison of income and expenditure provides that the income earned within the accounting period should be related with the expenditure incurred for earning the income concerned. In the NGO expenditure accounting their attribution to the commercial activity or the activity benefitting the society allows comparing the income with expenditure without violating the principle of comparison of income and expenditure as well as allows the more precise calculation of the profit derived from the commercial activity. 
The income and expenditure related the NGO commercial activity are both necessary to be registered pursuant to the principle of accumulation. However, the rules fail to provide unified accounting principles concerning NGO income and expenditure that would enable the comparison of the income with the expenditure incurred for earning the income concerned. Universal application of the principle of accumulation to the NGO funding and its use, as provided in the regulations, is particularly doubtful. First of all, it is due to the following reasons:

1) assets in form of sponsorship/funding are not earned in a traditional commercial way;

2) an invoice is not issued for sponsorship;
3) the sponsorship agreement does not impose an obligation to the sponsor to implement the intended grant therefore NGOs actually earn the funds only following their reception; 
4) the “use of funding” is a disputable issue. According to the experts, the use of funding corresponds to the payment of money. Therefore the use of funding must be shown in the accounting when it is actually used, i. e. when the money is paid off;

5) the net balance measured according to the monetary principle would indicate the NGO financial situation more precisely. 

This is the reason why the principle of cash assets would be more appropriate concerning the accounting of the funding earned and used for the activity benefiting the society. 
 
The accounting issues as well as the accounting itself, has an influence on the fiscal accounting. The NGO income can be easily divided to the income earned as sponsorship and income from the commercial activity; there are no troubles in this instance. However, it is considerably more difficult to calculate the profit earned from the commercial activity. One of the main troublesome issues is the separation of commercial activity expenditure in the light of the uniform character of the NGO expenditure which is never accounted separately. It is provided in the interpretations of the State Tax Inspectorate that the non-profit-making organizations’ income from the commercial activity include the income earned and/or received from the commercial activity directly therefore only the expenditure related with the commercial activity income (allowable deductions and allowable deductions of limited amounts) can be attributed to the allowable deductions when the assessable profit is calculated. When the expenditure is related to the non-profit-making organization’s commercial activity and the public service aims provided in the organization’s statutes, the allowable deductions include a part of expenditure attributed to the commercial activity income provided the organization concerned is able to substantiate them. Permissible proofs used for such substantiation are not detailed therefore it may result in subjective evaluation of substantiation of expenditure, when in a similar situation the expenditures can be attributed to either the commercial activity or the implementation of socially useful aims. 
The analysis carried out by the Lithuanian Free Market Institute in 2005 has correctly pointed out that NGOs would tend to conduct their accounting in the manner to avoid the corporate income tax payment. Therefore it is plausible that the expenditure for the NGOs’ commercial activity would not in any way reach the amount taxable with corporate income tax, i. e. all expenditure would primarily be attributed to the commercial activity expenditure; it would definitely result in disputes between the tax administrator and the taxpayers NGOs.


5.2. Non-governmental organizations’ knowledge and experience 
The issues of accounting and accountability obviously require specific knowledge and experience therefore it was decided to determine how the issues are solved by Lithuanian NGOs, what is the level of their knowledge and ability to apply legal acts currently in force. As a result, this subchapter is of sociological rather than legal nature which essentially concerns with the non-governmental organizations’ relationship with regulation of accounting and accountability. It was decided to examine the relationship by dealing with the issues of somewhat general nature regarding the accountability procedure and payment of the corporate income tax.
Image 15.1 shows the NGOs’ knowledge about the accountability they are obliged to prepare (hereinafter all values are given in percent).
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According to the authors, this chart shows that over a third of organizations are uncertain or are not aware of the reports and terms of their provision. Such data does not mean that organizations pay little attention to the accountability; in fact, this approach could hardly be justified since many persons managing NGOs are carrying significant responsibility for it. On the contrary, an insecure stance of organizations in such situation, according to the experts, naturally results from the large quantity of reports to be provided as well as institutions entitled to claim for them.

It was decided to clarify thereafter, how many of the organizations have invoked accountants which are the experts in the field. Exactly one third (33%) of respondents of the NGO poll had full-time or half-time accountants working for them under labour contracts. 15% of them invoked licensed accountants for the provision of reports only. It was decided to diversify the collected data and determine the level of knowledge of organizations which do not invoke accountants under labour contracts as well as to compare them with the organizations which had accountants invoked to find out if there is any difference. The results are provided in Image 15.2.
 SHAPE  \* MERGEFORMAT 





It follows that a completely different situation emerges as regards the organizations without accountants (including the ones that hire licensed accountants for provision of reports only): almost a half of the respondents are unsure about the recipients and provision terms of the reports and only a one third of them are sure. Meanwhile the organizations with accountants working under labour contracts are much better informed in comparison: two thirds of them are sure that they know all details concerning the provision and there are none of them that know nothing at all.
The same question was asked regarding the corporate income tax. Although the question is by no means directly related with the accounting procedure, it displays a certain basic knowledge about the accountability. The absolute majority of organizations do not pay the corporate income tax at the meantime (92%); they were inquired whether they are aware the conditions that would make them liable. The answers are provided in the Image 16.1.
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As the data once again suggest, over two thirds of organizations are unsure or are not aware when they should start paying the tax. It should be considered that the percentage of the organizations not aware of anything is substantively higher compared with the statistics of reporting.
In this question the data were once again divided and the results of organizations with and without accountants working for them were compared (Image 16.2)
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The difference of knowledge is once again significant (and even considerably higher than in the case of accountability) between the two groups of organizations. It is important to note that almost a third of organizations are absolutely unaware about when they would be liable for the corporate income tax. Such results suggest that the situation with NGO accounting and accountability is serious enough and a majority of organizations have not specifically acquainted themselves with the taxation of their activity.
Before continuing with the summing-up of the results, it was decided to inquire who is engaged in the organizations’ accounting in absence of accountants. The following answers were provided: (Article 17)
 SHAPE  \* MERGEFORMAT 



It follows from the results provided in this chart that there is an obvious trend that in absence of an accountant the manager is engaged in financial paperwork; it can be understood: financial and fiscal accountability is inseparable from the big responsibility usually born by the manager. On the other hand, the trend shows that a large part of organizations’ managers are currently engaged in preparation of all financial documentation; it necessarily takes much time and hinders the organization’s development correspondingly.
Drawing conclusions from the organizations’ answers concerning the NGO accounting and accountability, it can be reasonably argued that they show a relatively low level of knowledge of organizations in absence of accountants. It is clear that only organizations with considerable resources and potentials necessary for the engagement of responsible experts of that field are able to find their way through tax laws and by-laws requiring specific knowledge and apply them successfully. In the absence of such expert, the process is in most cases carried out by the manager. It can be concluded that initiative-based organizations of purely voluntary nature have first of all look for funds in order to hire an accountant while the development of other activity should be given second priority. 
Once again speaking about general procedure of amendment of statutes in Lithuania, the situation might be approached from two sides:
a) it is the organizations’ own problem
b) it is the problem of the society, government and legislator.
According to the experts, the problem is twofold however, since the research concerns the strengthening of NGOs the following proposals will be related with the governmental authorities’ actions. 

Such situation as followed from the poll when organizations are incapable to conduct financial accounting and accountability properly should be resolved in two stages. The first and essential proposal would be to diversify the tax exemptions themselves, as it has already been discussed in detail in the chapter entitled “NGO tax exemptions in Lithuania”, that would result in diversification of both the accountability requirements and the limitations applicable to organizations. For example, an organization which is not engaged in any commercial activity and has no employees would not be obliged to provide any reports of declarations with an exception of one annual report concerning the received sponsorship provided it exceeds XXX Lt. The second stage would be simplification of reports’ contents as much as possible, to make them easily comprehensible and accessible not only to the experts of finance but to the organizations’ volunteers as well. Obviously the third stage of education should be implemented next: the new procedure and requirements would be presented to the organizations in detail and they would be offered consultations and assistance. It is important to stress that, according to the experts, the implementation of the third stage only is insufficient in the present situation as it would fail to solve the problem effectively: development of new and small organizations would be hindered substantially as they would continue to face problems in finding their way through complex legal acts.
GENERAL CHARACTER OF THE NGO REQUIREMENTS AND THE ORGANIZATONS’ OPINION 
The general character of the requirements applicable to NGOs in Lithuania is directly related with the fact that in many fields the general administration, documentation of activity and accounting standards applicable to legal persons are imposed on organizations as well; in specific respects the NGO standards are even stricter considering the aim to prevent from abuse of exemptions provided. Due to this main reason, the features of general standards applicable to NGOs are the following: 

Unified (non-diversified) – almost all requirements are to be satisfied in an equal manner regardless of the organization’s activity, aims, amount of members of stakeholders and their specificity, sources of income, target groups, etc. 
Formal – in many cases the laws are not flexible, following a prevailing principle “everything or nothing”. (for example, minutes must be taken in all meetings of collegiate managing bodies; reports are to be provided in all instances (regardless of situation), etc.) That means that organizations are given too little freedom to choose, to decide internally or follow the requirements considering their specificity.
Intended for either the profit or governmental sectors (aside the additional requirements specific to NGOs), obviously, starting with the Civil Code up to the tax laws the requirements were intended to set the limits for the business sector in order to ensure the security of employees, shareholders, third parties and the entire society. Moreover, the attribution of NGOs to the public legal persons generally presupposes the applications of the same requirements inherent to budgetary establishments. In general, according to the authors, the expert knowledge regarding the NGO regulation specificity is obviously lacking in the Lithuanian legislation; this is why the nature of legal requirements fails to correspond with the NGO specificity. 
The opinion of NGOs themselves regarding the abovementioned issues is given below (Image 18)
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The reasons have also been requested. There were no other reasons given by those who have answered negatively (the experience in the NGO activity and service are provided in brackets):

„As a public establishment, we are obliged to administration and accountability” (director, 9 years.);
Those who have responded positively have given more reasons, as follows (answers are given as is, the language was not edited):

“it takes an enormous amount of time and is usually a pointless bureaucracy“ (director, over 10 years);

“the administration of a public establishment is so far the same as the administration of a private company. It takes an enormous amount of time” (director, 10 years);
„organization is not big and is not engaged in a sizeable activity, however it is obliged to fill in all the reports to all statistical tax authorities, SODRA, archive and other forms; there are certainly too much of them” (administrator, 10 years)
“I suppose, that an excessive paperwork puts off from the creation of projects, since it is not rewarded anyhow”
(manager, 5 years);

“NGOs are excessively burdened with administrative formalities; it takes too much time and causes additional stress” (manager, 3 years);

“there is no time for management left“ (president, established organization);

“paperwork takes too much time, we have to keep an eye in order to prevent any possible omissions and to know much or to hire an accountant as well” (president, 12 years);

“we do not consider that current administrative formalities help to prevent the abuse. It is more like an obstacle for a successful activity of the small ones.” (director, 7 years);
“I support the orderly administration as it definitely helps to prevent the abuse in certain cases, however some documentation requirements are ridiculous: not the essence has to be documented but to extend the essence to fit the standard forms often adapted to private limited liability companies. Generally, the administrator should be hired only for writing of orders, travel documents, time-cards, but there are just a few NGOs in Lithuania able to afford it. Thus the time of qualified managers or program workers is wasted and the public interest suffers from that.” (director of administration, 11 m.);
“A variety of paperwork in an organization often tends to create an impression that papers are trusted more than people in Lithuania. That’s how bureaucracy is created and maintained. We really feel that paperwork is a way to waste people’s energy that could well be directed for implementation of real actions and changes.” (board manager, 8 years).
In general, considering the specificity of the current NGO requirements and the measures applied by organizations themselves, according to the authors, it should be returned to the political and legal philosophy referred in the introduction of this part. We may certainly conclude that the strict nature and formality of regulation is directly consistent with the level of social linkage and mutual trust. In this context it is important to realize that the existence and improvement of the NGO sector itself is an indicator of the level of social linkage. In order to encourage these developments it is crucial to give the associations more freedom to establish and change, to reduce the administrative and bureaucratic requirements as much as possible as well as to adapt the financial and fiscal accounting to the NGO specificity. According to the experts, certain differentiation of tax exemptions may also be considered as well as “automatic” mechanisms, i. e. the requirements that become compulsory provided the organization carries out the activity of certain type or violates the legal acts. If all abovementioned measures are implemented gradually in a balanced manner is would become easier for the active persons to establish (and liquidate) their own organizations, to act in the most appropriate way, to seek for additional sources of income, cooperate with each other, etc. The stability and development of the entire sector would be ensured hereby.
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Image 2. Range of notary fees





850 Lt





450 Lt





250 Lt





Since April








2007








From 1 January 








2006 until April 








of 2007 


 





Until 1 January








2006








Image 3. Were you informed in detail about what 





you have paid for?





Yes; 16





Only approximately, 





although we have inquired; 22





Approximately 





although we 





did not ask; 16





No; 34





Do not remember; 12





Image 4. Have you been accepted at the first 





notary you have addressed?





43





21





25





Yes,  we have been 





accepted immediately





Yes we have been accepted





by the first notary, however





there was a sufficiently long wait





for the first acceptance





No, we have not been 





accepted by the first notary





Image 5. Were you satisfied with the consultation 


provided by the Centre’s of Registers 








56





22





22





Yes





No





No, it was insufficient to complete 





everything: we had to come back





once again with  lacking documents











Image 6.2. How many times you had to come back?





37





63





One more time





Twice or more





Image 6.1. Did you have to come back to a notary 





with necessary amendments of documents?





66%





31%





3%





Yes





No





I do not remember





Image 7.2. How many times you had to come back?





62





38





One more time





Twice or more





Image 7.1. Did you have to come back to 





the Centre of Registers


with lacking documents?





59





41





Yes





No





Image 8. How long did your communication with the notary take? 





19





26





29





26





Several days





Approximately 


1 week





From 2 weeks to 


1 month





Several months





or more





Image 9. How long did your cooperation with the Register take?





25





46





23





6





Several days








Approximately 


1 week








From 2 weeks to 


1 month





Several months








Image 10. Do you keep minutes of collegiate managing 





bodies’ meetings?





62





18





16





0





2





Yes, in a regular


manner





Only when 


strategically 


important 


decisions 


are taken





Only when 


they are to 


be provided


to the notary 


or the Centre 


of Registers 





Only when 


certain expenses


are to be justified





No





Image 11. Do you register the changes in managing bodies?





54





25





5





5





2





9





Yes, after every


    change





Not in a regular


manner, only if


there is a need





Someone has 


registered a few 


years ago





Do not register


since it is too much 


trouble for nothing





Do not register,


since it is of no 


importance to us





Our managing


bodies have not


yet change since


the establishment





Image 12. How your relationships with volunteers 


have been documented? 





67





33





We have voluntary work agreements concluded, following the 


templates offered by the Government earlier





We have concluded agreements we have prepared by ourselves 





Image 13 Do you add the fifteen percent personal income tax to the


 	amount being transferred to the volunteer 





Yes; 19





No; 81





Image 15.1 Are you aware of what reports concerning the activity


of your organization are to be provided, including


their terms  or provision and addressees?





5





31





20





44





No,  we are not





We are aware but we 


are not sure if precisely





Our accountant


knows





Yes,  precisely





Image 15.2 Are you aware of what reports concerning the activity


of your organization are to be provided, including


their terms  or provision and addressees?








7





40





20





33





0





13





20





67





No,  we are not








We are aware but we 


are not sure if precisely








Our accountant knows








Yes,  precisely








Do not have an accountant





Have an accountant





Image 16.1. Do you know when you would be liable for 


the corporate income tax





17





26





57





No, we do not





We have heard 


something but


we are not sure





Yes, precisely





Image 16.2 Do you know when you would be liable for 


the corporate income tax








27,5





27,5





45





0





23





77





No, we do not








We have heard 


something but


we are not sure








Yes, precisely








Do not have an accountant








Have an accountant








Image 17. Who is engaged in your organization’s accounting?





61





8





18





13





Manager





Responsible member 


of a collegiate body





Volunteer





Acquaintances





Image 18. In your opinion, is the compulsory accounting


 and administration overly time consuming?





Yes; 82





No; 18








� It mostly concerns with the Law on Associations, the Law on Public Establishments and the Law on Charity and Sponsorship Funds of the Republic of Lithuania


�   The Order of the Minister of Justice of the Republic of Lithuania No. 57 of 12 September 1996,  “on the confirmation of temporary amounts of notaries’ remuneration for notary actions, preparation of draft contracts, consultations and technical services”


� The specificity of NGO structure is thoroughly discussed in the second chapter of this part entitled “Limiting requirements of organizations’ structure”.


� “Ne pelno organizacijos ir jų reglamentavimas” R.Šimašius, 2007, p.19


� It is noteworthy that these are minimum establishment costs of such an organization, i. e. provided the additional payment is not charged by the notary or the Centre of Registers for making of copies, consultations, etc.


� Calculated according to the edition of 3 April 2007 of the Order of Minster of Justice of the Republic of Lithuania No. 57 of 12 September 1996 “on the confirmation of temporary amounts of notaries’ remuneration for notary actions, preparation of draft contracts, consultations and technical services”.


� �HYPERLINK "http://www.registrucentras.lt/jar/ikainiai.php"�http://www.registrucentras.lt/jar/ikainiai.php� - accessed on 16 October 2007. 


� Recommendation CM/Rec (2007)14  of the Committee of Ministers to member states (Adopted by the Committee of Ministers on 10 October 2007  at the 1006th meeting of the Ministers’ Deputies


� Notary services were provided to 30 organizations from the total number of participants of the poll.


� Edition of 3 April 2007 of the Order of Minster of Justice of the Republic of Lithuania No. 57 of 12 September 1996 “on the confirmation of temporary amounts of notaries’ remuneration for notary actions, preparation of draft contracts, consultations and technical services”.


� There were 78% respondents in total that have communicated with the Register of Legal Entities and had something to register. 


� “User friendly” is a term used to define an easily accessible and comprehensible service. 


� “Ne pelno organizacijos ir jų reglamentavimas” R.Šimašius, 2007 m. 


� Opinion of the Economic and Social Committee on Voluntary Organizations and Foundations in Europe in the report of the European Commission (COM(97) 241 final), para. 2.9 


� Opinion of the Committee of the Regions concerning the Proposal on the approval of the YOUTH IN ACTION programme for 2007-2013 according to the decision of the European Parliament and Council.  COD 2004/0152.


� The Law on the Amendment of Article 98 of the Labour Code of the Republic of Lithuania. Valstybės žinios (Official Gazette), 2006-12-05, No. 132-4989 


� Oder of the Government of the Republic of Lithuania “on the approval of the compensation procedure of the expenses incurred by persons carrying out voluntary work” Valstybės žinios (Official Gazette), 2002, No. 53-2077; Oder of the Government of the Republic of Lithuania “on the approval of the organization procedure of voluntary work” Žin., 2001, No. 106-3801.


� Opinion of the Economic and Social Committee on voluntary activities: it’s role in the European society and its impact. Brussels 13 December 2006. �HYPERLINK "http://www.eesc.europa.eu/"�http://www.eesc.europa.eu�





� Law on Charity and Sponsorship Funds of the Republic of Lithuania. Valstybės žinios (Official Gazette), 1993, No. 21-506


� Law on Youth Policy Framework of the Republic of Lithuania. : Valstybės žinios (Official Gazette), 2003, No. 119-5406


� Law on Social Services of the Republic of Lithuania. Valstybės žinios (Official Gazette), 2006-02-11, No. 17-589


� Expired in 2005.


� Last amendments made in 2006.


� “Nevyriausybinių organizacijų buhalterinės apskaitos problemos” (Lithuanian Free Market Institute, 2005 m.)


� “Nevyriausybinių organizacijų buhalterinės apskaitos problemos” (Lithuanian Free Market Institute, 2005 m.)





