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1. INTRODUCTION
In general, the field of NGO tax exemptions is probably the most “sensitive” in the NGO legal framework. On one hand, the exemptions provide NGOs with better possibilities of operation, but on the other hand, many additional limitations of activities as well as obligations pertaining to the existence of the exemptions are imposed on NGOs, generating their specific position in comparison with other legal subjects. The research of NGO tax exemptions, albeit of a general character, merely aimed to the evaluation of available and possible tax exemptions for public benefit organizations, was started in the previous chapter entitled “Legal analysis of the public benefit”. In the present chapter, the tax exemptions will be analysed much more thoroughly, elucidating their main elements as well as imperfections.
First of all, the eligibility criteria for NGO privileges will be defined, as well as the concept of “non-profit-making entity” which is of particular importance as concerns tax exemptions for non-governmental organizations. Basic tax exemptions and the issues of concern will be analysed next; major fields of regulation which should possibly be amended at the meantime in order to ensure fluent development of NGOs will be identified. Finally, the general character of all current tax privileges will be provided as well as suggestions on the reform leading to their systemization due to the new public benefit status.
Before proceeding with the definition of exemptions, it should be considered that the separation between the legal regulation and the state-run social and economic policy is somehow difficult, especially if it is pertinent to the tax exemptions in particular. There is an agreement among the experts that in most cases the issues of NGO tax exemptions are not limited to the legal evaluation and therefore require a more comprehensive analysis. However, the legal evaluation of the current NGO exemptions is the subject of this research; the suggestions are entirely of a legal nature or directly related to the public benefit status itself, the economic and political importance of which was discussed in the previous chapter.
 2. ENTITIES ELIGIBLE FOR TAX EXEMPTIONS IN LITHUANIA 
The exemptions pertaining to the sponsorship recipient status were discussed in detail in the previous chapter; however it should be kept in mind that there are more entities eligible for tax exemptions besides the sponsorship recipients. Several interrelated basic concepts are used in tax laws which are by no means synonyms. Their purpose is different as well as content; it is likely to cause confusion identifying the entities eligible for the state tax exemptions. Therefore the abovementioned concepts should be discussed briefly prior to the analysis of specific exemptions.
2.1. Concepts used in laws and their content 
2.1.1. Non-profit entities

“Non-profit entity” is a concept used in connection with corporate and personal income taxes. According to Article 2 of the Law on Corporate Income Tax of the Republic of Lithuania (hereinafter referred to as the LCIT), non-profit entity shall mean an entity which 1) is established for other than profit-making purposes and 2) which cannot distribute the profits generated under the legal acts regulating its activities among its founders and/or members. Therefore according to this definition, in order to identify the entity as non-profit the objectives established in statutes of the organization (or in specific laws) should be of primary consideration. The organization’s activity has no direct influence on its non-profit entity status.
A very similar concept “non-profit-making legal person” is used in the Law on Value Added Tax (hereinafter referred to as the VAT law). Although the concepts are indeed similar, the difference is that VAT law prescribes that “when the profitable activity makes up a significant part of activity of an entity with other non-profit-making legal person’s features, whereas profit making is not one of its objectives, the entity is not considered a non-profit-making entity in terms of the VAT law”.
To say in other words, as it concerns VAT exemptions for organizations the activity itself and not its objective determines the applicability of VAT tax exemptions.
Meanwhile other laws provide no specific concepts, e. g. the Law on Immovable Property Tax only lists certain types of organizations (“[...] The following immovable property belonging to legal persons by the right of ownership shall be exempt from tax: - immovable property (or part thereof) of the legal persons operating under the Republic of Lithuania Law on Associations used solely for non-commercial activities; - immovable property of religious communities, societies and centres used solely for non-commercial activities or for the manufacture of cult articles; - immovable property of societies for disabled persons and their enterprises; [...]” etc.); their classification even does not follow legal forms. In terms of this law, organizations are eligible for tax exemptions which depend on their legal form and in certain cases on the purpose of the property use. 
For the purpose of unification of the concepts, the State Tax Inspectorate (STI) has produced a clarification
 concerning the taxation of non-profit-making subjects, where a “uniform” concept of “non-profit-making organization” presumably pertaining to interpretation of all tax laws was established. To define the concept the provision of the Civil Code concerning public legal persons was brought in by the STI; it established that “non-profit-making organizations may include public legal persons with limited civil liability and a public service mission” as well as provided an exemplary list of such organizations (“- public establishments registered in accordance with the Law on Public Establishments; - associations [...]; - charity and sponsorship funds [...]; - associations of multi-family apartment house owners [...]; - associations of gardeners; religious communities and centres [...]; - Chamber of Auditors [...], etc.). The list is not exhaustive: according to the final clause, the concept of non-profit-making organizations also “includes public legal persons with limited civil liability which satisfy the criteria of non-profit-making entities”. To say in other words, a non-profit-making organization has to meet the additional criteria established by the STI (public service mission), as well as to satisfy the requirement of a public legal person status.
It follows from the general evaluation of the above-mentioned concepts, that they have established a sort of division of all business entities to two main groups, i. e. profit making and non-profit-making ones. It suggests that since the definitions of the provided concepts are somewhat “open” and therefore can be interpreted broadly, an extremely large number of organizations can be eligible for tax exemptions. In conclusion, the current exemptions for non-profit-making entities have nothing to do directly with the organization’s NGO status, as a matter of fact. In this context it should be emphasized that despite the similarities of the concepts (and there were efforts to unify them in the above-mentioned STI clarification), they have not been unified at the level of laws, what would be desirable concerning the tax regulation.
Returning to the suggestions provided in this research, it may be concluded that the abovementioned concepts are troublesome because the content of the concept “non-profit making” was not specifically discussed anywhere regardless of all clarifications. For instance, a formal meaning of the criterion “established for other than profit-making purposes” is unclear. Although it might possibly be sufficient to establish such purpose in the statutes, it is nonetheless not specifically prescribed. On the other hand, the reference to the public service mission may be considered constrictive in respect of the content of “non-profit-making entity” and discriminatory in respect of mutual benefit organizations. Despite the fact the described problems are theoretical in nature, they could possibly have adverse effects for certain organizations (e. g. engaged in business or investment, benefitting their members’ interests exclusively) due to the aforementioned “sensitivity” of the tax exemption subject.
2.1.2. Recipients of sponsorship 

Sponsorship recipient legal status has already been thoroughly discussed in the third chapter concerning public benefit. On the other hand, as this status confers numerous tax benefits for sponsorship recipients as well as for providers, it is worth mentioning, especially as concerns its importance and connection with non-profit-making entities.

As it has already been mentioned, the sponsorship recipient status is directly related to sponsorship and its taxation, i. e. it certainly concerns all NGOs at the meantime. Speaking in detail, it confers non-taxable benefit, a sponsorship of two percent from personal income tax and certain VAT exemptions; it also facilitates the organizations’ fund-raising conferring corporate income tax exemptions to sponsorship recipients (they depend on sponsorship provided to appropriate sponsorship recipients). As the importance of sponsorship in the NGO activities cannot be underestimated it is presumably more important for a majority of organizations to acquire this status than the status of a non-profit-making entity.
It is moreover important to discuss peculiarities of the status acquisition and the pertaining requirements. The Law on Charity and Sponsorship of the Republic of Lithuania is the major legal act regulating it; it contains a non-exhaustive list of sponsorship recipients. Regardless the fact that specific legal forms have been listed in it, it eventually stipulated that “other legal persons whose activities are regulated by special laws and which participate in not-for-profit activity, while the profit received may not be allocated to their participants” may also be recipients of sponsorship; that is to say, it makes a reference to the definition of non-profit-making entities. Therefore it may be reasonably concluded that all non-profit-making entities can apply for the sponsorship recipient status.
As the talked-over provision suggests, an application to the Register of Legal Entities is the only requirement for the organization as a non-profit-making entity to become an organization - sponsorship recipient. There have been no additional limitations imposed on its legal form or purposes, compared to non-profit-making entities in general. Moreover, the status is conferred regardless of whether the organization is an NGO, and regardless of the nature of its activities, etc.; the same holds true for non-profit-making entities. Although the two statuses are different and confer different types of privileges, they are presumably accessible to all organizations without any additional requirements except for the correct formulation in the statutes. Although such “universal accessibility” is by no means a bad thing, the experts point out that the current status of the sponsorship recipient only enables state authorities to control the flow of sponsorship and imposes an obligation to provide an additional financial statement. Such control may be exercised differently, from a conceptual point of view, since the status currently causes more confusion than it is beneficial to NGO sector development. 
2.2. Entities eligible for tax exemptions: conclusions and issues of concern
The following conclusions and issues of concern follow from the differences and similarities of the recently analysed concepts and the situation of entities eligible for tax exemptions in Lithuania.
· The organization becomes a non-profit-making entity from its establishment owing to the choice of the appropriate legal form and correct formulation of statutes. It may also be granted a sponsorship recipient status as soon as it provides an application (in most cases as early as at the establishment of the organization) without any additional requirements.
The issues of concern: what is the purpose of “separation” of the statuses? Is it effective and beneficial? 
· Neither of the abovementioned concepts is directly related with the definition of the NGO in a narrow sense; legal form is the only reference. In addition to NGOs, beneficiaries of tax exemptions include many other organizations (associations of multi-family apartment house owners, garage exploitation associations, trade unions, etc.)

The issue of concern: what the state considers an objective beneficiary, if such a great number of entities are eligible for all possible tax benefits? 
According to the experts, it is important to answer the given questions in order to resolve the further issues of NGO sector development and support. 

3. NGO TAX EXEMPTIONS IN LITHUANIA AND THE ISSUES OF CONCERN


3.1. Tax-exempt sponsorship for sponsorship recipients 
As it has already been mentioned in previous chapters of the research, the correct regulation sponsorship is of utmost importance since it occupies a specific place in the funding of the NGO sector. First of all, according to the Law on Corporate Income Tax, received sponsorship is excluded from the corporate income tax base. Secondly, only the sponsorship used properly and in line with objectives established in the Law on Charity and Sponsorship is tax-exempt. Not all non-profit-making entities are eligible for tax-exempt sponsorship but only organizations with the sponsorship recipient status. 
The use sponsorship was sufficiently broadly defined in the Law on Charity and Sponsorship; there are only two exceptions where the sponsorship cannot
 be used; i. e. “to finance parties or political campaigns [...]” and when it is “transferred as a contribution to a legal person whose participant is the recipient of sponsorship”. It is noteworthy that the STI has interpreted the provision
 and stipulating that “this provision means that the received sponsorship may not be used in investment (establishing entities, purchasing shares of functioning entities)”. Such interpretation of the law precludes the organizations that were granted sponsorship of a significant amount from creation of financing mechanism what would be feasible if received funds would be invested rather than kept in the bank account. In foreign practices such financing is very widespread as concerns activity of foundations, since they are engaged in extensive fundraising and the collected funds are distributed among the non-governmental sector. Obviously, the provision of the Law on Charity and Sponsorship in force renders such practice unfeasible.
Another issue related with tax-exempt sponsorship in Lithuania concerns international organizations. 


First of all, the Law on Charity and Sponsorship provides a relatively rigorous definition that charity and sponsorship recipients may only be Lithuanian residents or entities registered there. In other words, in order to be eligible for exemptions related to provision of sponsorship and charity (e. g. to exempt the amount used for sponsorship from the corporate income tax), organizations have to support Lithuanian persons or organizations exclusively.

Secondly, as it is provided in Article 5 of the LCIT establishing tax rates, „ 10% tax rate shall be imposed on income [...] which is sourced in the Republic of Lithuania and received by foreign entities otherwise than through their permanent establishments situated in the Republic of Lithuania”; i. e. with certain minor exceptions the “sponsorship of Lithuanian origin” received abroad is taxed at the 10% rate for the benefit of the Lithuanian budget. Such a provision limits the activity of foreign foundations in Lithuania as well as the “Lithuanian” organizations’ aid for non-governmental sector in less developed countries.
It follows from the research
 concerning the legal environment and the taxation of sponsorship in all three Baltic States that the taxation of sponsorship in Lithuania is least beneficial, therefore our country loses out in the international competition for foreign sponsorship. Such provisions of the law suggest that at the meantime the legal background entices the “isolation” of NGOs and is unfavourable for cooperation between Lithuanian and foreign non-governmental organizations. Such regulation is not viable in the light of globalization trends and fails to ensure a possibility of (or even discourages) Lithuanian organizations’ integration to the international NGO community. 
Taking the provisions pertaining to the taxation of sponsorship recipients into consideration, it is plausible that although at the meantime a wide range of entities are eligible for tax exemptions, there are several gaps in the regulation which preclude the specific groups of organizations, mainly foundations and international organizations, from enjoying the sponsorship.

3.2. Corporate income tax exemptions
Following the amendment of the Law on Corporate Income Tax, non-profit-making entities including NGOs shall pay the corporate income tax accordingly: 
1) when NGO’s income from commercial activity during the fiscal period shall not exceed LTL 1 million, LTL 25 thousands shall of taxable income shall be taxed at the 0 percent income tax rate and the remaining part of taxable income shall be taxed at the 15 percent tax rate;
2) when NGO’s income from commercial activity during the fiscal period exceeds LTL 1 million, all income shall be taxed at 15 percent income tax rate.

Obviously, the income taxation of legal persons of the non-governmental sector is illogical for a few reasons. First of all, legal acts define the public service mission as the organizations’ purpose. Although it is permissible to engage in business, the income from such activity should be (according to the laws in force) directed to benefit the society. Moreover, legal acts regulating NGO activity fail to foresee a possibility to distribute the profit derived from commercial activity among its members or incorporators. As it is established in the respective statutory documents of every non-profit organization, the profit should be used for public benefit. By imposing corporate income tax on these specific legal entities, the legislator somewhat limits their capabilities to carry out the main activity of non-governmental sector organizations effectively, since a part of income which could be used for public service is collected to the national budget in the form of corporate income tax. Moreover, the collected corporate income tax is presumably used for implementation of social programmes.
On the other hand, such partial corporate income taxation was intended to prevent the abuse of exemptions. At the meantime there is a trend to engage in business in other form than usual profit-making legal persons (e. g. private limited liability companies, personal companies) but, as it has already been discussed in the second chapter of the research, by choosing the legal person form attributed to the NGO sector, e. g. public establishments. One of the examples is a public establishment “Autoverslo vystymo agentūra” that openly declares it objective to “make transform a car rent in business into a simple and convenient service adapting to client’s needs and reflecting the best price for the best quality”.
 However, it should be expected that such cases are merely sporadic and benefitting from exemptions conferred upon public sector legal entities with the aim of making profit will not become a conventional form of business.
Therefore, according to experts, the idea of refuting corporate income tax cannot be accepted without reservation, although the current situation is also subject to debate, i. e. taking the essence of non-profit-making entities into consideration, alternatives enabling at least partial removal of such taxation should be discussed. One of the possible alternatives is the taxation of profit derived from commercial activity provided the tax administrator has established that the legal entity’s activity is exclusively profit-oriented whereas the social benefit is declaratory, i. e. VAT analogy may apply to the corporate income tax. Another possible solution would be related with the thoroughly discussed public benefit status; the organizations with such status could be completely exempt from corporate income tax in exchange to “higher level” control and self-control. 

3.3. Distribution of two percent of personal income tax 
According to Article 34 (3) of the Law on Personal Income Tax of the Republic of Lithuania, after the end of the tax period, the tax administrator must, at the request of a resident of Lithuania and in accordance with the procedure established by the Government or an institution authorised by it, transfer to Lithuanian entities that are entitled to charity and sponsorship under the Law on Charity and Sponsorship an amount not exceeding 2 percent of the income tax payable on the basis of an annual income tax return and, where a resident of Lithuania does not have an obligation to file annual income tax returns, an amount not exceeding 2 percent of the income tax withheld by the withholding agent. In such manner the law entitles all Lithuanian residents making taxable income to participate in sponsorship of NGO sector organizations. Obviously, natural persons is a significant group of sponsorship providers, therefore the sponsorship of such kind may benefit the non-governmental sector greatly.
The issue of concern is that a Lithuanian resident may distribute the so-called sponsorship of an amount of 2 percent to any specific non-profit-making legal person. In such manner, the state has provided a significant part of Lithuanian residents with the possibility to satisfy their own needs or the needs or a certain group of interests. Even in the year 2003, i. e. just after the abovementioned amendment of LPIT, a number of sham non-governmental organizations (e. g., associations, public establishments) were established for the sole purpose of acquiring the abovementioned sponsorship of an amount of 2 percent, rather than for the purposes of social benefit. In such case, the state was not only deprived of the part of collected personal income tax due to the Lithuanian residents’ right to provide sponsorship of an amount not exceeding 2 percent according to LPIT, but the main purpose of promoting support to the non-governmental sector and social benefit is not achieved at the same time. 
Therefore it is proposed to implement respective limitations narrowing the list of non-governmental organizations eligible for the sponsorship of an amount of 2 percent, possibly linking the sponsorship to the already discussed public benefit status. The first limiting criterion would be removal of organizations which are public legal persons of group benefit, what is evident from their legal form alone, from list of the non-profit-making organizations liable for the sponsorship of an amount of 2 percent. Such organizations include trade unions and professional associations, associations of gardeners and associations of multi-family apartment house owners. Secondly, the sponsorship of such kind should only be provided to the public benefit organizations able to convince the tax administrator with their engagement in the public benefit activity; in such way the sham organizations which could be considered public benefit organizations according to their legal form (e. g. associations) but were established with a sole purpose of benefiting from the sponsorship would be eliminated. For example, a legal person applying for the VAT payer status is required to prove that it will be actually engaged in the activity and it is not suspected of possible VAT embezzlement. The similar procedure for preventing from embezzlement of sponsorship could also be adapted to the NGO sector organizations applying for enrolment in the list of legal entities liable for the sponsorship of an amount of 2 percent.

3.4. Exemptions for providers of sponsorship
It is true to say that a large part of sponsorship for the non-governmental sector is provided by profit-making private legal persons. Therefore the regulation applicable to profit-making legal persons related to the provision of sponsorship should be considered in this case. Article 28 of the Law on Corporate Income Tax stipulates that “the taxpayers who are entitled to provide only sponsorship under the Law of the Republic of Lithuania on Charity and Sponsorship, may deduct twice from their income the payments made (except for cash payments which exceed the amount of 250 MLS in respect of a single recipient of sponsorship during the tax period), including the assets transferred and services supplied, which are intended for sponsorship in accordance with the procedure laid down in the Law on Charity and Sponsorship, but not in excess of 40% of the taxpayer’s income calculated by deducting non-taxable income, allowable deductions and deductions of limited amounts, except for sponsorship, from income”.
On the other hand, it is noteworthy that the legislator takes the opposite direction in the regulation of sponsorship, i. e. although the sector of legal persons is sort of encouraged to support the non-governmental sector engaged in public benefit activity by the provisions concerning provision of sponsorship, there appear to be unjustified limitations of such beneficial activity at the same time. For instance Article 59 of the Law on Companies of the Republic of Lithuania stipulates that the company may allocate not more than 1/5 of the net profit of the accounting financial year for the payment of annual bonuses to Board and Supervisory Board members, payment of incentives to workers and other allocations. In this article of the Law on Companies, “other allocations” includes provision of sponsorship. Therefore, the legislator introducing the respective provisions of the Law on Corporate Income Tax encourages provision of sponsorship, while the Law on Companies imposes limitation in this field. Although it is unclear whether such provision appeared in the Law on Companies due to the faults of legal technique or purposefully, it should necessarily be amended removing the unjustified limitations of socially beneficial activity of such kind; it should be stipulated that net profit allocations for sponsorship are outside the scope of this specific provision of the Law on Companies.
3.5. General character of NGO tax exemptions in Lithuania
In conclusion, the following features of NGO tax exemptions in Lithuania have been discussed in the research concerning the recipients of exemptions and the privileges themselves:

· Easy access. All non-profit-making legal persons are liable for tax benefits since the establishment of the organization or following the application to the Register of Legal Entities. Several exceptions aside, there are no additional requirements beside the proper legal form and correct formulation of statutes. 
· Unity of privileges. Since all non-profit-making entities are eligible for almost all tax exemptions with several notable exceptions, the privileges form a certain complex, i. e. if the organization is conferred with one exemption it becomes eligible for all the rest. The organizations only have to make a “choice” whether to become recipients of sponsorship or not. However, as it has already been mentioned in previous chapters, since the non-governmental organizations’ income from sponsorship is significant, they normally prefer have to acquire this status. 
· Uniform and rigorous “protectors”. This side of benefiting from exemptions was not discussed in detail in this chapter; however the exemptions obviously impose the respective obligations. Moreover, although many entities qualify for exemptions easily, the requirements are actually relatively high; different situation is hardly possible in the existence of control of potential abuse of privileges. On the negative side of such regulation, a student class as well as a national organization operating on an international level are subject to the same requirements of accountability and administration in order to be eligible for exemptions. These requirements obviously differ in respect of the type of activity and income; however specific knowledge is necessary for their implementation which is not equally available to all organizations what significantly impedes the activity of certain organizations
. 
The quote of R. Šimašius is noteworthy, finalizing the research of the character of NGO tax exemptions in Lithuania
:
„<...> non-profit organizations are usually eligible for specific privileges as well as limitations and obligations. The privileges are reflected in the tax law, especially in the provisions regulating the sponsorship of non-profit organizations, while the limitations of rights first of all pertain to the non-profit organizations’ structure and financial management. [...]

Strict regulation of organizations eligible for exemptions, specifically and incidentally concerning all non-profit activity which is becoming overly burdensome and limiting the possibilities of non-profit activity is the ultimate danger in this field”.
As it has already been mentioned several times, the aim of this research is to give proposals on regulation which could ensure stable NGO sector development in Lithuania. Considering the present NGO legal base and especially the tax exemptions in their entirety as an incentive for development, it is important to specifically take notice of the balance of NGOs’ rights and obligations the author has referred to in the quote.
Taking the referred character into account, according to the experts, such balance in Lithuania is questionable therefore the differentiation of both organizations of any kind and the available exemptions is necessary. Introduction of the public benefit status presented in the previous chapter is one of the possibilities. It would allow differentiation of organizations’ exemptions as well as control mechanisms in order to free a considerable number of minor and less active NGOs from overly tedious requirements of accountability and administration.
4. CONCLUSIONS AND RECCOMENDATIONS. 
1. Concepts of non-profit-making entities are still not unified in the Lithuanian legal acts at the meantime, and their content is unclear either. STI has provided a clarification with an intent to unify the concepts and provide their interpretation, which is however constrictive and favours not all NGOs. Therefore it would be recommended to unify all concepts used in tax laws which are used to define non-profit entities and decide upon their specific content in a by-law level in order to narrow the tax administrator’s discretion.
2. At the meantime almost all non-profit-making entities and not NGOs in particular qualify for tax exemptions in Lithuania, i. e. save for a few exceptions, the organization’s activity has no impact on its eligibility for tax exemptions.

3. Although being a non-profit entity and becoming a sponsorship recipient makes the NGO eligible for privileges of different kind, nevertheless, both of them are available to all organizations without additional requirements beside correct formulation of statutes. Therefore it suggests that such status of sponsorship recipient as it only enables state authorities to control the flow of sponsorship and imposes an obligation for organizations to provide additional financial statement. It should be noticed that control may be exercised differently since the status currently causes more confusion than it is beneficial to NGO sector development.
4. A majority of NGO tax privileges should be modified at present, in respect of the issues of concern: it should be possible to provide tax-exempt benefit abroad, Law on Corporate Income Tax should be revised, safety measures against abuse of the sponsorship of an amount of 2 percent should be introduced, the limit for profit making sponsorship providers established in the Law on Companies should be removed (or otherwise modified).
5. In conclusion, tax exemptions in Lithuania have the following features: a) ease of access; b) unity of privileges; c) uniform and rigorous safety measures. Obviously the exemptions in their entirety establish the entirety of obligations to all organizations, however specific knowledge is necessary for their implementation which is not equally available to all organizations. It significantly impedes the activity of certain organizations.
6. According to the experts, differentiation of organizations and their exemptions (and accountability requirements at the same time) is necessary in Lithuania. Introduction of the public benefit status is one of the possibilities. 
� It is noteworthy that in theory, in the regulation of different countries, as well as in the Lithuanian laws concerning organizations’ legal status the concept of “non-profit subject/entity/organization” is no longer used for quite a long time because it was replaced by a more practical and certainly more correct term “non-profit-making” organization. Therefore the term “non-profit-making entity” should be used onwards specifically dealing with Lithuania and its tax laws and other acts (since this concept is used in all tax laws and their interpretations).  
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These requirements and their influence on the organizations’ activity are analysed in the second part of the research “Practical challengers”.
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