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1. INTRODUCTION

In many states where democracy and legal traditions are deeply rooted, it is accepted that non-governmental organizations (hereinafter referred to as NGOs) are entitled under clear legal regulation to pursue both public benefit and mutual benefit. Non-governmental organizations which in essence pursue public benefit are state-encouraged and eligible for concessions, whereas mutual benefit organizations get fewer concessions but have an advantage of meeting fewer requirements. 
A majority of non-governmental organizations may pursue public benefit according to the Lithuanian laws whereas the right to pursue mutual benefit is not clearly regulated. Therefore, non-governmental organizations (the same as governmental organizations) seeking public benefit have to meet high state-established requirements; there are common doubts about the actual role of NGOs as public benefit organizations. 

This chapter aims at exploring the Lithuanian regulation of the non-governmental organizations’ right to pursue public and mutual benefit. Furthermore, the chapter deals with the question whether the relation between the state and NGOs acting for the public benefit is adequately regulated in Lithuania. 
The sources used in this chapter include laws of foreign countries (the UK, the USA, and the Republic of Latvia), works on the regulation of public and mutual benefit published by the International Centre for Not-for-Profit Law, the European Center for Not-for-Profit Law, and foreign experts, as well as Lithuanian legal acts. Comparative legal analysis and summary of expert evaluations are the methods of the research.

2. CONCEPT OF THE PUBLIC AND MUTUAL BENEFIT AND PRACTICE IN FOREIGN COUNTRIES

2.1. Public benefit organizations

All NGOs can be classed either as public benefit organizations (beneficial for society) or mutual benefit organizations.

According D. Moore (2005), it is common in the legal practice to list purposes which serve for the public benefit. Usually those purposes are connected with the areas such as education, science, arts, culture, assistance for the disabled, refugees, humanitarian aid, care, poverty alleviation, protection of children, youth and other vulnerable social groups’ rights, human rights protection and democratic development, consumer rights protection, ecology and environmental protection, fight against discrimination, health service, historical preservation, protection and care of injured animals or endangered species, religion, development of regions lagging behind.
According the Anglo-Saxon legal tradition, a charity organization is an organization with a state-granted exclusive status and specific concessions but with restricted purposes of activity; such organizations can be referred as classical ‘public benefit organizations’. In the United Kingdom, the public benefit purposes (or charitable purposes) are classed as follows: prevention or relief or poverty, advancement of education, advancement of religion, and other charitable purposes.

In the United States, public benefit corporation is related with charitable activity and such corporation is providing certain benefit to the society; for example, public benefit corporations are public libraries, grown-up day centres, or art councils. Public benefit corporations do not include non-governmental organizations which are established by municipalities for the purposes of activity beneficial to society.

Public benefit organization has essentially (or sufficiently enough) to be preoccupied with activity beneficial to the society. In many countries ‘essentially’ means more than 50 percent of activity or almost all activity. There are different ways to measure the requirement of ‘essential activity’, for example, attention is paid to the expenditure of activity or employers’ working time.


According D. Moore (2005) in the Netherlands the deciding factor is a circle of possible beneficiaries. If the activity is intended to benefit a small group, for example, members of one family, house dwellers, the organization cannot be granted a public benefit status. An organization benefiting the interests of its members has the right to apply for a public benefit status provided it is involved in the activity beneficial to the public making up at least 50 percent of all its activity. Similar regulation can be found in France. An organization can be granted public benefit status in France provided it is involved in one type of activity beneficial to the public at least and serves a large indefinite group of people. In the UK, an organization can be granted public benefit status provided its purposes are exclusively charitable.

In many states, organization’s conformity with the public benefit status criteria is governed by tax administering institutions (Moore, 2005). Such states include Denmark, Finland, Germany, Greece, Ireland, the Netherlands, Portugal, and Sweden. Tax inspectorates decide which organizations are beneficial to the public not only with regard to their purposes but to the number of benefit recipients and/or extent of the activity beneficial to public as well; only then tax concessions can be granted. The Charity Commission is such institution in the UK. In the US, NGO’s choose public benefit or mutual benefit status at the constitutive stage and then apply for tax concessions. In the US courts are competent to decide if organization’s activity is beneficial to the public.

Possible conflict between private and public interests in the public benefit organization justifies the need for supervision and control as well as better self-regulation. Supervision and control in foreign practice includes state audit, annual external audit, account to state, regular review of status etc. Self-regulation includes such measures as giving publicity, adoption of ethic’s code, foundation of inner supervision committees, accounting activity for public benefit in a separate bank account etc. P. Pajas
 argues that it is more effective to leave more space for self-regulation for NGOs compared to the application of state supervision instruments.

In conclusion, in order to differentiate public benefit organizations, organization’s purposes aside the foreign states’ laws establish requirements on the number of sponsorship recipients and the extent of activity beneficial to the public. A control system based on self-regulation principles applied together with state-imposed measures is more effective.

2.2. Mutual benefit organizations

Non-governmental organizations aiming the fulfilment of their members’ interests are called mutual benefit organizations. Mutual benefit organizations are established for the purpose of meeting the needs of a specific group of people, that is to say, an organization is acting exclusively for the benefit of its members.

Mutual benefit corporations in the US are aimed to benefit their members only. Mutual benefit corporation is a NGO but not a charity. Mutual benefit organizations include such organizations as golf clubs, auto clubs, and tennis clubs. People intending to join such clubs and associations have to pay membership fees; a membership in the organization can be sold and bought. In case of a club’s liquidation its property is distributed to members. Mutual benefit corporation cannot distribute benefit, profit or dividends for its members but can provide services and support for them. However, mutual benefit corporation’s members can own a part of corporation. Clubs define the criteria for membership and the number of members in their founding documents. Disputes regarding the club’s activity are settled by members themselves because a corporation is acting for the benefit of its members and not the society.

Chambers of Commerce, commerce associations and similar organizations in the US are established mainly for the purpose of encouraging trade and they can be called mutual benefit corporations as well, although usually they are founded as profit making organizations. Cooperatives which members producers and consumers unite in order to satisfy common interests also can be granted a status of mutual benefit organization with certain reservations.

In the foreign states’ legal practice, the NGOs’ as private legal persons’ rights to pursue public benefit and mutual benefit are separated. NGO has a right to pursue public benefit but not a duty, nevertheless, the implementation of such a right is state-encouraged. Equally NGO has a right to pursue mutual benefit. Practice also shows that a public benefit status does not necessarily mean that an NGO is a public legal person. Thereby, the state supervision and requirements to avoid conflicts of private and public interests are justified.

2.3. Exemptions for the public benefit organizations

According D. Moore (2005), state provides more exemptions for public benefit organizations with comparison to mutual benefit organizations. Exemptions can vary from state to state. Exemptions from corporate income tax and valued-added tax are the most common; sponsorship providers are also commonly encouraged by tax concessions. For example, public benefit NGOs can apply for concessions from income tax applied to corporations in the US. Public benefit organizations can often be eligible for state subsidies (or grants) and given preference in some public tendering procedures. For example, organizations are not levied taxes on sponsorship, grants and subsidies, membership fees, income from commercial activity or investment, real estate, presents and inheritance.

State can support public benefit organizations otherwise, for instance, enabling them to acquire long-term usufruct to the state or municipality property or employ a person carrying out his civil service. In the US,  NGOs’ employees are entitled to additional exemptions such as life insurance, compensation for healthcare expenditure, coverage of social insurance fees, relief from real estate tax, reduced post tariffs, discounts for advertising in periodicals, local radio and TV; employees can participate in training, internships and other federal, state or local occupational programmes (wages are compensated by the state).

Mutual benefit organizations in the US are not eligible to all exemptions applied to public benefit organizations and religious organizations. For example, tax concessions are not applied to mutual benefit organizations’ membership fees, post tariffs and real estate taxes.

In conclusion, foreign states with deeply rooted democratic and legal traditions tend to apply personal and corporate income tax as well as VAT exemptions, grant subsidies, permit the employment of volunteers, entitle tax payers to allocate part of tax to NGOs, and a right to loan for use to public benefit NGOs. Mutual benefit organizations enjoy fewer exemptions. The purpose of exemptions for public benefit organizations is to cover costs of public benefit status administration which enables this system to operate effectively.

2.4. Why public benefit status is needed?

Both public and mutual benefit organizations are important for any state because they express democratic public spirit. However, public benefit organizations solve problems of a larger part of society therefore they are able to replace state institutions. A state encourages such activity by establishing exemptions applied to such organizations.

As it is shown in the Picture 1, only a part of non-governmental organizations, which are private interest organizations in general, pursue public benefit purposes whereas state institutions established exclusively for the public interest always pursue public benefit. A state encourages beneficial activity of non-governmental organizations by providing them a special status and additional concessions. It can be summarized that the public benefit status reflects relationship between a state and the NGO sector.

Picture 1. Relation between state and NGOs

Source: created by the author. 

D. Csanady (1999) explains the importance of the public benefit status accordingly:

Political meaning. The NGOs which are recognized as beneficial to the public are considered equal to the state institutions at the same time since they are aimed at solving issues of public concern. On the other hand, the role of mutual benefit organizations should not be depreciated as they reflect democratic sophistication.

Economic meaning. In developed market economies public service is carried out by NGOs whereas this task is undertaken by the state or municipality institutions only in absence of respective NGOs; it is considered to be the most effective model. Thereby private legal persons are involved into activities beneficial to the society of a free market economy. However, a model giving priority to state institutions is also plausible: it is the subject matter of philosophy of economics.
Legal meaning. Legal regulation of public and mutual benefit NGOs is by no means self-purposeful as it has social and political implications. Legitimization of the public benefit status shows that certain activity (e.g., help to the poor, education, environmental protection) in a state can be carried out by NGOs (private entities). At the same time NGOs retain a right to mutual benefit.

The public benefit status reflects a relationship between the state and NGOs. Assumptions for differentiation between the law regulating public and the law regulating mutual benefit are important for political, economical and legal reasons, especially in new democracies.

3. rEGULATION oF THE PUBLIC AND MUTUAL BENEFIT IN LITHUANIA

The present chapter deals with the evaluation the legal framework of NGOs beneficial to the society in Lithuania in consideration of the practice of foreign countries.
3.1. Public interest and public benefit in the Lithuanian law

Civil Code of the Republic of Lithuania. According to the Lithuanian civil law doctrine legal persons are classified as public legal persons and private legal persons. Article 2.34 (2) of the Civil Code defines public legal persons as „<...>legal person established by non-profit-seeking persons whose goal is to meet public interests (state and municipality enterprises, state or municipality institutions, public establishments, religious communities, etc.)”, and Article 2.34 (3) defines a private legal person as the “legal person which aim at meeting private interests”. As it was discussed in the first chapter entitled “NGO concept in Lithuania”, this provision puzzled two classifications of legal persons: the one based on founders (i.e. persons who established organization) and the second one based on purposes (i.e. why it was established). In order to separate the two different legal person types, not the founders of a legal person but rather the public and private interest criterion is of primary consideration. After such norm was enacted, non-governmental organizations in Lithuania supposedly have lost the right to choose their status be it public benefit or mutual benefit organization. According to the Civil Code, all non-governmental organizations can be considered meeting public interest in the same way as the state organizations, nevertheless the approach to mutual benefit organizations in Lithuania is unclear (e.g. some of the associations).

Laws regulating non-governmental organizations. Concept of public interest is used in other Lithuanian laws as well. Article 2 (1) of the Law on Associations stipulates that satisfaction of other public interests is one of the association’s purposes suggesting that associations satisfy mutual interests as well; Article 2 (1) of the Law on Public Establishments points out the satisfaction of public interests as the main aim of a public establishment.

Article 2 of the Law on Charity and Sponsorship Funds defines the fund as “ <…> a public legal person of limited civil liability having the objective of providing charity and/or sponsorship <…> in fields recognised as selfless and beneficial to society”.

It should be emphasized that the status of the incorporator/founder of the legal person should be clearly separated from the person’s objectives. Since Lithuanian laws fail to specify it clearly, the Law on Charity and Sponsorship Funds, the Law on Public Establishments and the Law on Associations should be amended in order to reclassify non-governmental organizations as private legal persons.

3.2. Mutual benefit organizations

Mutual benefit organizations in Lithuania include associations of multi-family appartment house owners, associations of dwelling construction, associations of garages’ construction and exploitation, associations of gardeners as well as some of organizations partially engaged in commercial activity (cooperative societies, partnerships). As it has already been discussed in the first chapter of the research entitled “NGO concept in Lithuania” organizations of the abovementioned legal forms are not considered to be real NGOs in a narrow sense, therefore the regulation concerning those legal forms and their activity will not be detailed further on.

There are many organizations registered as associations in Lithuania, such as Small and medium business association, Forests owners association, students and small youth organizations, which can be considered as pursuing their members’ benefit. Being registered as associations they are unable to choose a particular model of a mutual benefit organization unlike it is in the practice of the US. Moreover, public establishments find themselves in a similar situation as well. Lithuanian law does not clearly separate between NGO’s right to pursue public benefit and mutual benefit purposes; it makes the non-governmental associations’ role in the society and the state less clear.

3.3. Status of the recipient of sponsorship

The Law on Charity and Sponsorship concerns the status of the recipient of sponsorship. Such status pertains to preferential conditions of the organizations’ activity. Article 7 (1) of this law stipulates that the „status of the recipient of sponsorship can be obtained by entities registered in the Republic of Lithuania such as charity and sponsorship funds; budget-financed institutions; associations; public establishments; religious communities, associations and religious centres; divisions (chapters) of international public organisations; other legal persons whose activities are regulated by special laws and which participate in not-for-profit activity, while the profit received may not be allocated to their participants”. Article 15 of the Law on Charity and Sponsorship envisages that organizations must apply to the manager of the Register of Legal Entities for the status of the recipient of sponsorship. The status of the recipient of sponsorship must be granted where the statutes of such organization provide for activities beneficial to society as specified in the Law on Charity and Sponsorship (this requirement shall not apply to budgetary institutions). 

Article 3(3) of the Law on Charity and Sponsorship sets forth purposes for the public benefit; they can be classified as social, political, educational and economical. According this law, activities for the purpose of international cooperation, protection of human rights, integration of minorities, promotion of cultural, religious and ethical values, educational, scientific and vocational development, non-formal and civic education, sports, social security and labour, health care, national security and defence, law and order, crime prevention, adjustment of living environment and development of housing, protection of copyright and related rights, environmental protection as well as any activities in other fields recognised as selfless and beneficial to society should be presumed to be for the public benefit. 

It follows from the aforementioned provisions of the law that a status of the recipient of sponsorship in Lithuania can be granted to all non-governmental organizations which have properly formulated their statute; i.e. the exemptions are granted to all NGOs which are not necessarily aimed at the public benefit. There are cases when even profit-making organizations register themselves as NGOs in order to be eligible for the exemptions. Furthermore, governmental institutions can be recipients of sponsorship in the same conditions as NGOs (the reasons for such situation have been discussed in the second chapter of the research entitled “Public establishments as NGOs”).

Status of the recipient of sponsorship is related to various tax exemptions and concessions. This status however does not enable preferential treatment of the NGOs’ activity beneficial to the public because the right to preferences (sponsorship) can also be enjoyed by mutual benefit organizations and state institutions. It follows that the status of the recipient of sponsorship actually does not exclude any group of organizations therefore there is no need to relate concessions with any specific status.

3.4. Exemptions for the organizations having status of the recipient of sponsorship
Status of the recipient of sponsorship enables an organization to hire employers, get tax-free sponsorship, VAT exemptions and 2 % of personal income tax. Exemptions will be discussed in the current section of the research. Exemptions are appealing and can be received without high additional costs therefore many organizations in Lithuania seek this status and make the system working.

Sponsorship. According the Law on Charity and Sponsorship, legal persons with the status of the recipient of sponsorship are eligible for sponsorship (i.e., all non-governmental organizations). The sponsorship is provided in the following ways:

1. by transferring monetary funds or any other assets (including manufactured or purchased goods) and by rendering services free of charge;

2. by providing assets as loan for use;

3. by bequeathing any assets by will;

4. in any other manner not prohibited by the laws and international treaties of the Republic of Lithuania.

Recipients of sponsorship can use the sponsorship for the purposes of public benefit as defined in the Law on Charity and Sponsorship and stipulated in their statutes or regulations or in the canons, statutes and other rules pertaining to religious communities, associations and centres, while budget financed institutions, should use sponsorship items for the performance of the tasks and functions prescribed in their regulations.

Transfer of part of personal income tax to NGOs. Personal income tax law sets up a right to residents of Lithuania to transfer an amount not exceeding 2 % of the income tax payable on the basis of an annual income tax return to organizations having a status of the recipient of sponsorship. Residents can request tax administrator to transfer the sponsorship to their indicated organizations. Such support should not be granted to budget-financed institutions because the income tax of residents who have not declared will to pay sponsorship is collected to the state budget anyway. Broad regulation makes the support accessible to many NGOs therefore even profit-making organizations register as NGOs in order to be eligible for this sponsorship. Sponsorship will be discussed in more detail in the fourth chapter of the research entitled “NGO tax exemptions”.

VAT exemptions. The conditions and restrictions on the application of Article 5 (4) of the Law on the Value Added Tax were approved by the Order of the Government of the Republic of Lithuania No. 861of 12 June 2002. According this order, support money transferred to the recipient of sponsorship for his activity beneficial to society is exempted from VAT with accordance to certain conditions.

Ministry of Finance laid down the permissible sponsorship recipient’s obligations to the provider of sponsorship: 

· Advertise the provider of sponsorship. Sponsorships recipient’s cost for advertising the provider of sponsorship should not exceed 10 % of all the support provided by sponsor. However, it is complicated to evaluate value of advertising.

· Account to the provider of sponsorship about its activity and use of support. 

· Return unused objects of sponsorship.

· Use the object of sponsorship in a manner prescribed by the provider of sponsorship.

Aforementioned concessions are not the only ones applied to NGOs nevertheless they are connected with the status of the recipient of sponsorship in particular. Both those and other exemptions applied to NGOs will be discussed in more detail in the fourth chapter of the research entitled “NGO tax exemptions”.

3.5. Other exemptions

Other exemptions which are usually applied for public benefit NGOs in foreign countries are presented in this section.

Provision of public service. Public benefit comes through public services. The Law on the Public Administration of the Republic of Lithuania describes public services as “social, educational, scientific, cultural, sport services and other services foreseen by other laws which are provided by legal persons controlled by state or municipalities. In cases and order prescribed by law public services can be provided by other persons.” In Lithuania, state and municipality institutions and agencies purchase private legal persons’ services according the Law on Public Procurement which does not prescribe any exemptions for NGOs. In other countries, such as Germany, state agencies provide service only then when there are no NGOs available to provide this particular service.

Loan for use. Loan for use of state and municipalities property is applied for public benefit NGOs in foreign countries. Article 13 of the Law on Possession, Usage and Disposal of State and Municipalities Assets sets up that state and municipalities assets can be transferred to gratuitous possession and use on the ground of loan for use not only to persons implementing state and municipalities functions but also, in consistency with the order and criteria prescribed by the Government:

1) to public agencies when at least one partner is state or municipality represented by state or municipality institution, or for public education institutions which have the Ministry of Education and Science licence to teach, and for public agencies fulfilling public interest in the museums system;

2) to charity and sponsorship funds;

3) to associations and political parties.

3.6. Control of the recipients of sponsorship
The eligibility to both provision and reception of sponsorship imposes both a duty to account for state, and the right to the state institutions to inspect and control legal persons receiving sponsorship.

Article 12 (2) of the Law on Charity and Sponsorship provides that legal persons receiving sponsorship must keep separate accounts for sponsorship received and must submit annual reports to the State Tax Inspectorate about the sponsorship they have received and its use, as well as their activities relating to purposes beneficial to the public.

According Article 13 of the Law on Charity and Sponsorship, control over the provision, receipt and use of charity and sponsorship to the extent related to tax exemptions is exercised by the State Tax Inspectorate, other state and municipal institutions and agencies within the scope of their competence where prescribed by the laws and other legal acts. Where controlling authorities establish violations in respect to the provision, receipt and use of charity and sponsorship, they are entitled to cancel tax exemptions and impose statutory sanctions. 
Although NGOs formally must account for the receipt of sponsorship but there are so many NGOs being established and operating in Lithuania at the moment which have a status of the sponsorship recipient that it is very difficult to implement a proper supervision and control in practice. This can be proven by the cases of misuse. Unlike in foreign countries, the regulation of measures for accounting to the society and self-regulation for the NGOs receiving sponsorship are nonexistent in Lithuania. Control mechanisms and flaws of contemporary tax control will be discussed in more detail in the second part of this research entitled “Practical challenges”. 

4. PROPOSALS REGARDING THE PUBLIC BENEFIT STATUS IN LITHUANIA

4.1. Distinction between public and mutual benefit NGOs: proposals

The table differentiates between organizations which are recipients of sponsorship and mutual benefit organizations

	
	Public benefit NGOs
	Mutual benefit NGOs

	Legal status
	- Associations

- Charity and Sponsorship Funds

- Public Establishments (not established by state)

- Traditional religious communities, associations and religious centres

- State institutions (including public establishments which have at least one founder who is a state institution) named in government order (e.g., universities, hospitals)

- International Non-governmental Organizations’ divisions (chapters) which activity is directed towards needs of Lithuanian citizens
	- Associations (associations of multi-family apartment house owners, associations of dwelling construction, association of garages’ construction and exploitation, associations of gardeners)

- Associations directed towards a group needs

- Public establishments (established not by a state), directed towards private interests of founders

- Charity and sponsorship funds directed towards group or private founders’ interests

- Trade unions

- Political parties and other organizations seeking political purposes

- Some of the organizations designed to partial business activity (cooperative societies, partnerships)

	Criteria and requirements
	- profit is not the purpose of activity; gained income cannot be distributed to members

- essentially seek purposes for public benefit, i.e. not less than half of the activity according financial flows is beneficial to society
- do not carry commercial activity or carries only as much as it is necessary for the development of activity beneficial to society
- have no political purposes
- have separate bank account for the activity beneficial to public and separate accounting system
- have independent from governing bodies supervision commission inside organization

- established and operates at least for one year

- in case of liquidation all assets related with activity beneficial to society are transferred to another recipient of sponsorship

- branch offices must be registered at the Registers centre
	- other NGOs which do not seek to become recipients of sponsorship or which activity is directed towards members interests

- it is not obligatory to register branch offices at the Centre of Registers

	Documents submitted in order to obtain status 
	- Special form (describing activity and financial flows of last year)

- Statutes which set up purposes beneficial to society
	- all NGOs not falling into the category of recipients of sponsorship are mutual benefit NGOs

	Exemptions
	- possibility to get tax free sponsorship

- possibility to get 2 % of personal income tax

- memberships fees exemption from taxes

- exemption from profit tax for sponsorship providers

- possibility to get subsidies for activity

- loan for use of state and municipality assets on easy terms

- easy terms for participation in public procurement
	- possibility to get tax-exempt sponsorship

- memberships fees exemption from taxes

- more liberal regulation of organizations’ establishment, government, administration and liquidation (more in the second part of the study “Practical challenges”)

	Account for the sponsorship
	- all NGOs having a status of recipient of sponsorship have to account to society before 31 of May of every year (to announce report in a local newspaper if it is a local NGO and in a national newspaper if NGO has at least one branch office)

- audit report about the NGO’s activity has to be submitted if income gained from commercial activity exceeds X Lt

- detailed financial account to tax inspection (balance, report)

- State control institution has a right to audit
	- Accounting to members and society according statutes
- in case of commercial activity, simple financial account to tax administering institution


4.2. Alternative policies

It follows from the analysis of public benefit in Lithuania that: 

· Public legal persons benefiting public interests usually include NGOs. NGOs’ right to seek public or mutual benefit is not separated; it is a common practice in many other countries; 

· Status of the recipient of sponsorship actually does not exclude any group of organizations; therefore there is no need to connect the exemptions with a specific status.

· Many NGOs in Lithuania are eligible to exemptions and sponsorship, therefore the system of control and supervision is limited. 

Aforementioned problems impede development of NGOs, their better entrenchment in civil society and perception of NGOs role. Three alternative solutions to the problems will be offered further on.

a. Removal of the status of the recipient of sponsorship
The status of the recipient of sponsorship does not enable preferential treatment of public benefit non-governmental organizations despite the fact that it was the primary goal of the establishment of this status. Removal of the status of the recipient of sponsorship would lead to equal conditions of activity for all NGOs. In this case partnership between NGOs and the state will not be legally regulated: state will not prefer and support any specific NGO activity beneficial to the public. Exemptions for non-governmental organizations could be guaranteed as much as it would be related with the legal restrictions imposed on their activity (e.g. exemption from profit tax with relation to the prohibition to distribute profit).

This alternative (removal of status of the recipient of sponsorship) would reduce possibilities for abuse however its positive prospects in Lithuania are doubtful because of NGOs’ lack of human resources and finances and an inadequate perception of NGOs purposes and functions in the society. In this case, NGOs would be equated to the private sector and significantly weakened with regard to public sector.

b. Tightening the status of the recipient of sponsorship and gradual transition to the public benefit status

The second alternative would include a gradual reform of the status of the recipient of sponsorship. The results of the second and the third alternatives would be the same, however in the first case the existing system has to be reformed while in the second case the new system has to be created. 

Implementation stages of the second alternative:

1. Laws’ adjustment. First of all, laws (the Law on Charity and Sponsorship, the Law on Associations, the Law on Public establishments, by-laws) should define stricter criteria for status of the recipient of sponsorship, requirements for organizations’ management, administration, supervision and control. At this stage it is important not to go too far with the development of state control and supervision because of additional state-incurred costs it would require. A possibility to get sponsorship should be left to state agencies acting in priority spheres.

2. Adaptation of recipients of sponsorship. NGOs seeking to retain the status of the recipient of sponsorship would have to adapt to stricter legal requirements and criteria within a certain time period (adjust structure, accounting, management etc.).

3. Institutional adjustment (can be implemented as a part of the second stage). According to the changes in law, institutions responsible for administration, supervision and control of the status of recipient of sponsorship have to be reorganized or newly ascribed. Taking Latvian and Estonian practices into account, institutional structure responsible for granting this status could consist of two stages, the first being the establishment of the NGO Commission as an advisory institution and a decision taking institution (for example, either the Ministry of Finance, because status of the recipient of sponsorship is related with tax administration, or the Ministry of Justice, or the Ministry of the Interior) as the second stage. Respectively, potentials of institutions should be reviewed and corrected if needed.

4. Revision of exemptions applicable to recipients of sponsorship and introduction of new exemptions. Considering the fact that application for the status generates administrative costs (receipt of the status, management, self-control) exemptions should ensure that acquisition of the status would not be loss-making.

5. Correction of the system with regard to observed flaws.

c. Legal and administrative reform of the public benefit status.

The third alternative offers a reform in the following stages: 

1. Preparation of amendments for existing laws and preparation of new laws concerning public benefit status. Unlike in the second alternative, all amendments of legal acts are prepared at once. A new law regulating the public benefit status (provision, loss of status, administration, supervision and control, sanctions) has to be adopted; as well as existing laws regulating NGOs, taxes, public procurement, exemptions must be amended. Respectively, the Law on Charity and Sponsorship has to be repealed.

2. Institutional adjustment. This stage should include institutional reform during which institutions engaged in administration, supervision and control of the status are coherently reorganized according to the changes in law.

3. In the third stage the framework of the public benefit status comes into effect; established institutional bodies grant a status, administer and supervise it according to the new legal regulation.

Reform would create a balanced and coherent system because all corrections would be done at the same time. Both preparation and implementation of the reform would require high costs of presentation, publicity and human resources which could evoke opposition from NGOs, politicians and the society, in the event.

In the experts’ opinion, the legally, politically and economically least complicated scenario would be the implementation of the second alternative proposing a gradual transition to the public benefit status. This alternative is also advantageous with respect to a possibility to react to flaws appearing in practical implementation of the reforms. The reform of the status of the recipient of sponsorship which the society and NGOs are already familiar with would be accepted faster although it could take time and be inconsistent.

5. CONCLUSIONS AND RECOMMENDATIONS

1. As foreign states’ legal practice shows, the rights of an NGO as private legal person to pursue public benefit and mutual benefit are separated. NGO has a right to pursue public benefit but not a duty, although state is encouraging the implementation of such a right. Assumptions for the legalization of public benefit status are important politically, economically and legally, especially in new democracies. 

2. Law differentiating public benefit organizations in the context of NGOs defines not only purposes of the organization but also the number of sponsorship recipients and extent of the activity beneficial to the public.

3. Foreign states referred in this study usually tend to apply personal and corporate income tax exemptions and VAT exemptions, priorities in public procurement competitions, state subsidies, right to employ volunteers, encouraging sponsorship with tax exemptions, and right to loan for use to public benefit NGOs. Purpose of exemptions for public benefit organizations is to cover costs of public benefit status administration. Mutual benefit organizations enjoy fewer exemptions but they face less requirements and activity restrictions. 

4. Status of the incorporator of the legal person and the purposes of this legal person are not interrelated criteria which could be used in the classification of legal persons; however, Lithuanian laws do not clearly specify on this point. NGOs usually are considered to be public legal persons although their incorporators are private persons. Therefore the Law on Charity and Sponsorship Funds, the Law on Public Establishments and the Law on Associations should be amended in order to classify non-governmental organizations as private legal persons. Moreover, NGOs rights to seek public and mutual benefit are not separate in Lithuania unlike in many other states. That creates confusion in the perception of NGO’s role in the state and the society. 

5. Many exemptions for NGOs activity beneficial to the public are related with the status of the recipient of sponsorship. The status of the recipient of sponsorship actually does not exclude any group of organizations: together with exemptions it can be granted to almost any NGO as well as mutual benefit organization and state agency; therefore there is no use of connection of exemptions with a specific status.

6. Most of the applied exemptions are tax-related and are similar to the ones applied in foreign states. The fact that exemptions can be applied to almost all NGOs impedes supervision and control of NGOs and leaves possibilities to abuse. Moreover, NGOs supervision and control system should include more self-regulation instruments.

7. Existing legal regulation problems in Lithuania impede NGOs’ development and implementation of their essential purpose. In the experts’ opinion, a most favourable scenario would be the implementation of the second alternative providing for gradual transition to the public benefit status which is reformed by tightening status of the recipient of sponsorship, setting up a transitional period for institutional and NGOs’ adjustment and lastly reviewing exemptions for public benefit NGOs.  
Example. UK Charity Act sets two requirements for a public benefit:


Benefit: a charitable organization has to operate for charitable purposes, be represented and recognized as charitable.


Public: a benefit is designed or accessible for the society or a sufficient part of society.


Those requirements are explained in more detail:


Benefit: 	- Benefit has to be clearly identifiable, can be of different forms.


		- Benefit has to be valuable at contemporary conditions. Purposes which have not been recognized as charitable several years ago can be named as charitable after certain conditions have changed.


Public: 	- Benefit has to be accessible to the public at large or to a significant part of it. Restrictions on membership have to be reasonable and legal. Association supported by its members and acting for their benefit usually cannot be charity ones.


	- Any private benefit must be incidental. That means that any private or mutual benefit has to support charitable purposes directly or has to be accidental while implementing charitable purposes.


		- Charities have a right to impose tax from service users but it cannot exceed  costs and if it does, it has to be reasonably used for the charitable purposes.�
�






NGO:


PRIVATE


INTEREST








STATE:


PUBLIC 


INTEREST








PUBLIC BENEFIT








Exemptions 





Public benefit status








�	 Recognition of Public Benefit in Legal Systems of Several Nations, The International Journal of Not-for-Profit Law – Vol. 2, Issue 1, 1999





