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1. INTRODUCTION

As it was mentioned in the introduction of this research, in order to decide how NGO legal regulation can be improved, it should be established what NGOs are in general. Different aspects of NGO definitions have been thoroughly discussed in the first chapter of the research. As it was already emphasized, the treatment of both the society and the legislator is important to identify what a NGO is and what it is not. In the researchers’ opinion, it is necessary to formulate and concretize this understanding for the fundamental analysis of public establishments. Public establishments are usually classed as NGOs, however not all public establishments are attributed to the third sector what is due to the nature of their founders or activity. The purpose of this chapter of the research is to discuss an existing variety of public establishments and problems concerning it as well as propose alternatives for modification of the legal form of public establishments.

It is equally important to analyse the public establishments’ legal form in the context of all other NGO legal forms. According to the conclusions made in the first chapter, it is presumed that the main NGO legal forms in Lithuania include associations, charity and sponsorship funds, and public establishments. For a long time a distinction between those legal forms was clear enough, however after the laws regulating NGOs were substantially amended in 2004, separation between public establishments and charity and sponsorship funds became more complicated and created additional problems in the new organizations’ establishment. This chapter shortly addresses problems regarding separation between public establishments and charity and sponsorship funds and introduces proposals for possible modification of existing laws. 

The legal form of public establishments, problems concerning it and possible solutions of the problem of a legal nature will be thoroughly discussed in this chapter. Opinions and conclusions represented in this chapter are the result of discussions with various state institutions and NGOs themselves. Nevertheless, debates about recommendations should continue and be elaborated in order to achieve the optimum result for both state and non-governmental sectors. 

2. PUBLIC ESTABLISHMENTS: TWO SECTORS SHARING THE SAME LEGAL FORM

2.1. Variety of public establishments

The Law on Public Establishments defines public establishment as “a non-profit public legal person of limited civil liability founded according to this Law and other laws, the aim of which is to satisfy public interests through activity useful to the public”. This provision allows the identification of the main features of a public establishment which are as follows:

a) established according to the Law on Public Establishments and other laws;

b) non-profit public legal person;

c) purpose – satisfaction of public interests through activity useful to the public.

It is easily noticeable, that such abstract features as the mentioned above enable many organizations to become public establishments. Provisions of the law, regulating founding and activity of an organization, are favourable for activity of organizations of various types as this legal form enjoys least restrictions from all three main NGOs legal forms. Moreover, neither this provision nor the rest of the Law on Public Establishments sets up any restrictions on the founders of organizations of this legal form. Because of liberal regulation of such kind (both previous and existing), public establishments have certainly become the most popular legal form in Lithuania not only for NGOs but for other types of organizations as well.

As it was mentioned in the first chapter entitled “NGO concept in Lithuania”, all NGOs can be grouped into several main types:

· Public establishments founded by budgetary institutions (hereinafter referred to as budgetary organizations) performing various functions related to state and municipality functions (day nurseries, schools, social care institutions, hospitals, libraries, etc.); those institutions are characterized by secure source of funding (who is a founder) and often by a guaranteed circle of services recipients. It is an observable trend that state and municipalities usually choose public establishments namely for delivery of public services.

· Organizations carrying private companies’ activities;  small companies which activities are at least to some extent useful to the public choose a status of a public establishment because of simplified bureaucratic procedures including accounting; this legal form is often chosen in a case the organization does not earn account profit, but its activity is worth carrying out because of wages, etc.

· Organizations which according their purposes, structure and principles of activity suit the narrow definition of NGOs; in addition to the abovementioned variety of organizations, some public establishments with NGOs features and can be considered NGOs themselves.

Although there is nothing wrong with such a variety of public establishments in itself, it is nevertheless quite often able to create obstacles for fluent development of the NGO sector. 

2.2. Problems concerning a variety of public establishments

As it the conditional public establishments’ classification into groups may suggest, it is possible for the companies of all three sectors (state, non-governmental and even business), or at least two of them, to operate under the legal form of the public establishment. It has to be emphasized that according to the Law on Public Establishments the main founders of public establishments are state and municipality institutions. It may suggest that the legislator drafting this law was mainly concerned with regulation of public benefit organizations founded by state and municipality institutions or organizations.

Notwithstanding the primary aim of the legislator, it is obvious that the public establishment has already become one of the main NGO legal forms. This is important because the legislator is increasingly prone to the influence of Western countries’ practices, and therefore is inclined to support and strengthen non-governmental organizations established on a private initiative rather than satellites of budgetary institutions. However, regarding the existing circumstances when:

· Budgetary institutions and other organizations share the same legal form,

· Legal formalism is dominant in Lithuania, leading to fairly specific legal definitions,
· Legislator is inclined to support NGOs by legal forms, i.e. associations, charity and sponsorship funds, and public establishments,
it becomes apparent that the limit between strengthening NGOs and providing support to redistribution for public sector fades away since budgetary institutions often are strong enough to compete for the support (e.g. project funding, 2 percent of personal income tax, procurement of public services from state agencies etc.). In conclusion, it can be said that the same legal form enjoyed by both NGOs and budgetary organizations creates preconditions for the exploitation of concessions intended to NGOs by the latter. 

Incorporation of organizations governed by state/municipalities and organizations governed by private persons having different management and purposes (implementation of state and municipality functions, pursuit of public benefit, pursuit of private benefit) into a single legal form of public establishments raises even more issues of concern which are the following: it is impossible to evaluate amount of sponsorship granted by the state and municipalities to the NGO sector; it is impossible to apply adequate measures for strengthening the NGO sector; transparency is not  guaranteed, etc. In theory, state and municipalities are able to calculate public establishments governed by them; however, as the information about public establishments’ stakeholders is not publicly accessible the possibility to identify whether the public establishment is governed by the state/municipality remains only theoretical.

In practice, it is impossible to figure out the distribution of state and municipality funds committed to public establishments between public establishments governed by the state (municipalities) and public establishments governed by private persons. Although the amount committed to NGOs by state and every municipality is an important criterion for evaluating the state (municipalities’) activity, it is nonetheless impossible to be established. The same can be said about another part of funds; neither state nor municipalities are able to calculate precisely the amount of funds they have committed to public establishments governed by them. In such uncertain situation, possibilities for not transparent processes emerge. 

According to the experts, it is important to emphasize that the inclusion of two sectors into one legal form is flawed; it creates room for inadequate exploitation of concessions applied for NGOs. Recommendations on the improvement of regulation will be provided in the third part of this chapter, whereas the following chapter will discuss the public establishments in the context of main NGO legal forms.

3. public ESTABLISHMENTS amongst NGOs legal forms

3.1. Features of main NGO legal forms in Lithuania

As it was mentioned and proven in the first chapter of this study, associations, public establishments, and charity and sponsorship funds are the main legal forms of NGOs in Lithuania. In order to discuss the distinction between public establishments and charity and sponsorship funds, it is necessary to overview the main features of all legal forms of NGOs.

Main features of associations.

The association’s purposes are the coordination of its members’ activity, representation and protection of members’ interests and satisfaction of other public interests. Associations are the organizations acting on the membership grounds, therefore their participants are members who can be both natural and legal persons. The general meeting of stakeholders is the supreme body of an association; its competence is clearly defined in the law. Management of association shall be regulated by the organization’s statutes; it is required that and association would have at least one single-person management body or a collegiate managing body. The law sets up a strict procedure of accountability to organization’s members. Termination and restructuring of an association is regulated by the Civil Code.

Main features of charity and sponsorship funds (hereinafter referred to as funds). 

The fund’s purpose is the provision of charity or (and) sponsorship as well as of other support. Participants are the distinguishing factor between funds and associations. Fund’s participants are called part-owners and they are considered to be natural and legal persons obliged to provide (or who already have provided) monetary or property contributions and provide services to the fund. The fund’s purpose is the provision of charity, sponsorship and other support to natural and legal persons in the fields of science, culture, education, arts, religion, sports, health care, social care and assistance, environmental protection as well as in other fields recognised as selfless and beneficial to society. The general meeting of stakeholders is the supreme body of a fund; its convening order and competence are clearly defined in the Law on Charity and Sponsorship Funds. A fund must have at least one single-person management body or a collegiate managing body. Termination and restructuring is regulated by the Civil Code, the same as with associations.

Main features of public establishments.

Definition of the public establishment’s purpose as provided in the Law on Public Establishments is very brief and broad, i. e. satisfaction of public interests by carrying out activities useful to the public. Participant (part-owner) of a public establishment is a natural or legal person who has, in accordance with the procedure laid down by the law or by the statutes, transferred to the public establishment a contribution and has the rights of a part-owner as well as a person whereto rights of the part-owner have been transferred in accordance with the procedure laid down by the statutes or by laws. It must be emphasized that this provision is similar to the one regulating funds’ participants, although the former allows for exceptions to be provided in the establishments’ statutes. The general meeting of stakeholders is the supreme body of a public establishment, the same as in the abovementioned cases. Organization’s management includes a compulsory management body which is the head of the public establishment and clearly sets up his competence, whereas the existence of a collegial management body depends upon the will expressed in the establishment’s articles. The head of the public establishment has to account to participants at the end of every financial year. The Law on Public Establishments regulates termination and restructuring more comprehensively than laws on associations and funds.

In conclusion, associations can be easily distinguished from the other two types of legal forms, since the latter ones, according to the classical classification in the non-profit law doctrine, belong to the group of membership-based organizations. Funds and public establishments, on the contrary, are organizations based on ‘monetary contributions’, i.e. their initiators have started the activity voluntarily combining their funds but not necessarily becoming a part of organization (as it is usually the case with associations). Because funds and public establishments are in essence similar legal forms, it is worth analysing if their distinction is meaningful at all.
3.2. Separation between public establishments and charity and sponsorship funds
After evaluating the laws regulating both legal forms,
 it was ascertained
 that public establishments (except budgetary organizations) and charity and sponsorship funds are identical legal forms in practice. Differences existing between those organizations have are mainly historical in nature; the analysis of the laws regulating public establishments and the laws regulating funds shows that differences are unsubstantial. First of all, purposes of those two types of organizations are differently formulated; in case of funds, provision of charity and sponsorship and other support is emphasized, whereas purposes of public establishment are not specifically defined. However, both laws set up almost identical restrictions upon right to do business, i.e. there is no practical distinction between purposes therefore it is meaningless to distinguish between those organizations’ purposes.

Moreover, the structure of management bodies is different: although both organizations have general meetings of stakeholders, public establishments have a single-person management body which is the head of the public establishment who has clearly regulated its competence, whereas funds can choose between a single-person and a collegial management body establishing that in their statutes. Moreover, public establishments, contrary to funds, can set up in their statutes that the votes in the general meeting of stakeholders are not necessary allocated equally to all stakeholders. Besides, the Law on Public Establishments regulates accountancy, organizations equity capital, reorganization, restructuring and liquidation processes more comprehensively, compared to the law on funds.

Notwithstanding small procedural differences, the organizations’ legal forms concerned are generally similar with regard to their nature, formation and activity structure. In practice, such regulation creates misunderstandings for persons willing to establish an organization based on monetary contributions since the laws fail to make the choice of a legal form clear. Thus, while two almost identical legal forms exist, laws are programmed to be ambiguous and unclear for people choosing a legal form for an organization which they are going to establish.

3.3. Foreign states practice separating legal forms of NGOs and conclusions about this separation in Lithuania

Two main NGO legal forms exist in many states in Europe
. First of them is associations based on membership and the second is foundations which are based on monetary contributions. Usually it is enough to have those two legal forms in order to guarantee legalization of any initiative in a form of a legal person. Those forms can be differently classified in laws, e.g. a fund can have an “inviolable” fund and invest it, and associations can be established for ‘private benefit’, i.e. totally excused from different type accountability, etc. The main difference between the legal forms in European states compared to Lithuania is that the choice of a most suitable legal form for the purposes is clear to the founders. In other words, as foreign states’ practices show, there can be more than two types of organizations provided a distinction between them is clear, logical and purposeful.

4. PROPOSALS REGARDING PUBLIC ESTABLISHMENTS IN LITHUANIA

Considering problems of public establishments’ regulation and foreign states’ experience, it is advisable to clarify the whole system of public establishments. There can be several alternative solutions:

Alternative 1. Introduction of the status of private public establishments.

A possibility to establish private public establishments could be legalized, i.e. introducing a legal form with a new status to the public establishments’ framework (similar to the status of private limited liability companies in the framework of public limited liability companies). Private public establishments could operate in a different regulatory framework. In theory, this would be a reaction to arguments in support of segmentation of public establishments (confusion of private and public persons, distinction between real NGOs and budgetary public establishments, etc.). The current situation in Lithuania of public establishments and funds sharing the same legal form is unreasonable. According to the Civil Code, public establishments are public legal persons. Since there is little hope that the Civil Code will be amended the introduction of a new status would be irrational because private public establishments would have to be public legal persons anyway. Considering that, introduction of new status could lose its expedience.

Similar solution would be introduction of state (municipality) public establishment status. But the results of this model can be impractical as well for the similar reasons as in case of private public establishments.

Alternative 2. Public establishments’ segmentation and removal from NGOs.

Status of a public establishment could be applied just for the main public establishment’s model which is state and municipality public establishments. Public establishments could deliver public service exclusively with no activities aside public service. It would be moderate to remove public establishments from the system of NGO legal forms. This can be achieved in the following steps:

Firstly, the Law on Charity and Sponsorship Funds has to be transformed to the Law on Funds, i. e. the funds should no longer be associated with provision of charity and sponsorship exclusively and could include much more diverse organizations. 

The second step would be amendment of the Law on Public Establishments. Budgetary organizations including state and municipality institutions should become the only possible founders of public establishments, hereby distinguishing this legal form amongst a variety of organizations.

The third step includes two possible alternatives:

a) all organizations having public establishment status and having been founded not by state/municipality institutions or budgetary organizations, would automatically become funds.

b) organizations which have been registered as public establishments prior to the amendment o the law should enjoy the same status further on, but they would be granted a possibility to reorganize/reregister  as a fund through a simplified procedure.

Alternative 3. Moderate public establishments’ segmentation.

This alternative concentrates on the narrowing of the limits of public establishments’ activity; i. e. public establishments should be preoccupied with the public services only. The Law on Charity and Sponsorship Funds has to be transformed to the Law on Funds , i. e. the funds should no longer be associated with provision of charity and sponsorship exclusively and could include much more diverse organizations. Organizations which have been registered as public establishments prior to the amendment o the law should enjoy the same status further on, but they would be granted a possibility to reorganize/reregister as a fund through a simplified procedure. Prohibition for public establishments governed by state or municipalities to reorganize as funds should be maintained. While being not as drastic as in previously offered solutions such changes would be more acceptable for already operating public establishments. However, such transformation would only bring clarity to the NGOs sector if public establishments are left outside the NGO definition.

According to the experts, the most acceptable, reasonable and suitable solution in the case of Lithuania is the third alternative. It is nevertheless important to consider that any public establishments’ transformations would require an in-depth dialogue and agreement between the state and non-governmental sectors. In any case, reforms would require amendments of the Law on Public Establishments and certain questions (e.g. possibility to establish private public establishments) should be newly regulated in the Law on Associations and the Law on Charity and Support Funds. Therefore it would be expedient to see public establishments’ reform as the last step of NGOs sector reform.

In conclusion, according to the experts, reform would be useful because:

1) of the opportunity for public and state institutions to clearly distinguish NGOs from organizations governed by state or municipalities, especially dealing with funding issues;

2) of the opportunity for state institutions to determine which institutions should be consulted when decisions in the field of public policy have to be adopted;

3) in future, those legal forms could possibly become specific types of organizations (e.g. “Inviolable funds” or private benefit organizations);

4) of the opportunity to guarantee clarity and transparency in the of organizations’ establishment process.

5. CONCLUSIONS AND RECOMMENDATIONS

1. Liberal regulation makes public establishments one of the most favourable legal forms for the development of activity; therefore all organizations acting in the framework of this legal form represent all three sectors – state, non-governmental and business.

2. The biggest problem is determined by the inclusion of state and non-governmental sectors into one legal form because this creates possibilities for budget organizations to exploit concessions intended to NGOs and develop opaque processes.

3. Another problem concerning public establishments’ legal form is unnecessary public establishments overlap with charity and sponsorship funds, i.e. separation of main legal forms of NGOs as it is now  is inexpedient, ineffective and brings confusion to founders of new organizations based on monetary contributions.

4. In the experts’ opinion, it is advisable to moderately but essentially reform a legal form of public establishments. First of all, this form should perform just one function which is delivery of public services. Furthermore, it would be purposeful to amend the Law on Charity and Sponsorship providing that funds are not associated exclusively with provision of charity and sponsorship, and organizations which have been registered as public establishments prior to  amendment  of the law are able to reorganize/reregister to a fund through a simplified procedure. In this way, public establishments eventually would be left outside NGOs sector and problem rising from excessive regulation of main NGOs legal forms would be solved.

5. Proposed recommendations have to be fully discussed, evaluated and clarified by both state and non-governmental sectors because only constructive dialogue and agreement can solve problems concerning public establishments.
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